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Air pollution from ocean-going ships is an international problem that cannot be 
adequately addressed by any individual country. That is why the United States, Canada and 70 
other countries entered into an international treaty to lower the amount of pollution from ships. 
Because air pollution from ships can have a more direct impact on human health and the 
environment in certain locations, the treaty established a procedure for the treaty parties to 
jointly designate "emission control areas," or "ECAs," that would have more stringent limits 
regarding ship emissions. The treaty, known as the International Convention for the Prevention 
of Pollution from Ships (MARPOL or Convention), and Annex VI to the treaty, under which 
ECAs are designated, received the advice and consent of the Senate and are implemented 
domestically through the Act to Prevent Pollution from Ships (APPS). 33 U.S.C. §§ 1901 to 
1915. 

Alaska challenges the approach of the Executive and Legislative branches to implement 
of MARPOL because the treaty parties designated waters adjacent to most of the United States 
and Canadian shorelines in the Atlantic and Pacific oceans, including waters off part of Alaska, 
as an ECA. In support of its challenge, Alaska asserts an array of faulty statutory, constitutional 
and Administrative Procedure Act (APA) arguments, all aimed at asking this Court to force the 
United States to act in a manner that likely would be considered by the treaty parties as a breach 
of our obligations under MARPOL. Alaska's claims fundamentally misconstrue the process 
through which Congress, the Executive, and the MARPOL parties address the relevant 
amendments to MARPOL, including ECAs. Viewed properly, none of Alaska's arguments 
changes the fundamental points that APPS provides explicit domestic legal authority to 
implement and enforce the ECA and that the United States properly became a party to the ECA 
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amendment, consistent with MARPOL, APPS and the Senate's understanding during its 
consideration of Annex VI that the United States might seek establishment of an ECA. 

This Court should dismiss Alaska's Second Amended Complaint for lack of subject 
matter jurisdiction and because Alaska' s claims fail to state a claim upon which relief can be 
granted. Specifically, Alaska's first cause of action, which alleges that the Secretary of State's 
acceptance of the ECA under APPS was improper because the ECA did not comply with an 
appendix to Annex VI, is barred by the political question doctrine, and also seeks review that is 
expressly precluded under the APA. In addition, there are sound scientific bases for including 
the seas off the coast of Alaska's southern and southeastern shores in the ECA. Alaska's second 
cause of action alleges violations of the Treaty Clause of the Constitution and the separation of 
powers doctrine; however, that challenge fails because Congress properly provided the domestic 
legal authority to enforce the ECA, and it also is barred in part by the political question doctrine. 

Alaska's third cause of action fails to state a claim upon which relief can be granted 
because it incorrectly asserts that the Environmental Protection Agency (EPA) was required to 
undertake notice and comment rulemaking to establish the geographic scope of the ECA. EPA, 
however, did not establish those boundaries; the MARPOL parties did when they adopted the 
ECA, and the Secretary of State then accepted the ECA as adopted. Finally, Alaska's fourth 
cause of action fails to state a claim upon which relief can be granted because its assertion that 
ECAs need to be designated through an EPA rulemaking under section 1903 of APPS is simply 
incorrect under the APPS' terms and, even if such rulemaking were necessary, the APA's 
"foreign affairs" exception exempts such actions from notice and comment requirements. 
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Finally, Alaska has failed to meet the demanding standards for the extraordinary remedy 
of a preliminary injunction. Accordingly, this Court should deny Alaska's motion for 
preliminary injunction and dismiss the Second Amended Complaint. 

I. LEGAL AND FACTUAL BACKGROUND 

A. MARPOL 

MARPOL 1 is the most prominent global agreement to control pollution from ships. It 
consists of certain obligations that are set forth in the articles of the Convention, and six annexes 
of regulations prescribing more specific obligations with respect to six particular types of 
pollution from ships. Article 16 to the MARPOL Convention sets out the requirements for 
amending the Convention, which the Parties generally do by acting through the Marine 
Environment Protection Committee (MEPC) of the International Maritime Organization (IMO). 
Id. art. 16(2). A proposed amendment is circulated to all Parties for consideration no less than 



1 International Convention for the Prevention of Pollution from Ships, Done at London on 
November 2, 1973, 1340 U.N.T.S. 184, as modified by the Protocol of 1978 Relating to the 
International Convention for the Prevention of Pollution from Ships, 1973, Done at London on 
February 17, 1978, 1340 U.N.T.S. 61 (available at 2d Am. Compl., Ex.). As of September 30, 
2012, 152 countries, representing 99.2 percent of the world's shipping tonnage, are parties to 
MARPOL. Of these countries, 72, or 94.30 percent of the world's shipping tonnage, are parties 
to Annex VI. IMO, Summary of Status of Conventions 

(Oct. 31, 2012), available at http://www.imo.org/About/Conventions/StatusOfConventions/Docu 
ments/Summary%20of%20Status%20of%20Conventions.xls . The United States became a party 
to the Protocol of 1978 when it entered into force in 1983. 1340 U.N.T.S. at 62. The Protocol 
obligates parties to give effect to the MARPOL Convention as modified by the Protocol. 
"MARPOL" is an abbreviation for marine pollution. 

The first two annexes, which regulate the transport of oil and the transport of harmful 
substances carried in bulk, are mandatory for all parties to the Convention. The other four 
annexes are optional; parties may choose not to join annexes III through VI, which regulate 
transport of harmful substances in packaged form (Annex III), ship-generated sewage (Annex 
IV), ship-generated garbage (Annex V), and air pollution from ships (Annex VI). The United 
States is a party to all of these annexes except Annex IV. 

3 MARPOL also provides similar, alternative procedures for amendment by a special 
conference, see id. art. 16(3), but those procedures are not commonly used and have never been 
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six months following submittal. Id. art. 16(2)(a)-(c). After consideration by the MEPC, an 
amendment requires a two-thirds majority of present and voting Parties for adoption. Id. art. 
16(2)(d)-(e). 

Once adopted, amendments to the articles of the MARPOL convention and amendments 
which add new annexes to it enter into force only with respect to Parties which affirmatively 
declare that they have accepted such amendments. Id. arts. 16(2)(g)(i), 16(5). Amendments to 
existing annexes or their appendices may be made through a simplified amendment procedure. 
Id. art. 16(2)(f)(ii)-(iii). 

Under the simplified procedure, an amendment is deemed accepted at the end of a 
specified period (which can be no sooner than ten months after adoption) unless, within that 
period, at least either one-third of the Parties, or Parties whose combined merchant fleets 
constitute at least half of the gross tonnage of the world's merchant fleet, communicate their 
objections. Id. art. 16(2)(f)(iii). An amendment subject to the simplified procedure then enters 
into force six months after the acceptance date for all parties except those that have made a 
declaration of non-acceptance. Id. art. 16(g)(ii). An individual Party to MARPOL can thus 
determine that an amendment to an annex will not enter into force for that Party. 
B. Annex VI 

Annex VI creates a program to address air pollution from ships, including through engine 
and fuel standards. Specifically, and as modified by amendments adopted in 2008 pursuant to 
the simplified amendment procedure, Annex VI sets tiered fuel sulfur content limits generally 
applicable world-wide, with a limit of 3.5 percent beginning in 2012, and a further limit of 0.5 



used for any MARPOL Annex VI amendments, including the one designating the North 
American ECA. 
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percent as early as 2020 depending on a 2018 fuel availability review. 4 MARPOL Annex VI, 
reg. 14. In its original form, MARPOL Annex VI included provisions for Sulfur Emission 
Control Areas (SECAs), which provided for more stringent controls for sulfur oxides (SOx) in 
designated geographical areas. The 2008 amendments set nitrogen oxides (NOx) performance 
standards for new marine diesel engines on vessels operating in a designated ECA beginning in 
2016, and fuel sulfur content limits for vessels operating in a designated ECA at 1 percent after 
July 2010 5 and 0.1 percent beginning on January 1, 2015. Id. Annex VI, reg. 13 <j[ 5, reg. 14 \ 4. 
The 2008 amendments to Annex VI broadened the SECA concept to the more generalized 
concept of ECAs, and tightened controls for NOx and/or SOx and particulate emissions, as set 
forth in Regulations 13 and 14 of Annex VI, as amended. Id. Annex VI, regs. 13-14. 

Parties to MARPOL may seek to add new ECAs by submitting a proposal to amend 
Annex VI in accordance with the MARPOL amendment procedures described above. Appendix 
III to Annex VI sets forth criteria that the proposal shall include - including a description of the 
scope of the proposed ECA, the environmental and shipping conditions giving rise to the 
proposal, and the economic impacts of the proposal - and directs that these criteria are to be 
"take[n] into account" as "factors to be considered in the assessment" by the IMO. 6 Id. Annex 
VI, App. Ill f 1.1, 3.1, 4.2 (available at 2d Am. Compl., Ex. C). 

4 The 2008 amendments to Annex VI also established global standards for new marine diesel 
engines which phase in limits on ships' emissions of nitrogen oxides (NOx). MARPOL Annex 
VI, reg. 13. 

5 Because Regulation 14.7 of Annex VI provides for a one-year delay for the effectiveness of 
Regulation 14 fuel requirements, this first phase did not become effective with respect to the 
North American ECA until August 1, 2012 - one year after the ECA amendment was adopted. 

6 There are two other ECAs in effect in addition to the North American ECA: The Baltic Sea 
and North Sea ECAs, both for SOx only, became effective in 2006 and 2007, respectively. A 
fourth ECA, proposed by the United States and governing SOx, NOx, and PM in the Caribbean 
Sea, will become effective under regulation 14 on January 1, 2014. IMO, Special Areas under 
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C. The United States' Ratification of Annex VI 

In 1998, the United States signed the protocol creating Annex VI, which President 
George W. Bush transmitted to the Senate in May 2003 for advice and consent. Message from 
the President of the United States Transmitting Protocol of 1997 to Amend the International 
Convention for the Prevention of Pollution from Ships, 1973, as Modified by the Protocol of 
1978 Thereto, S. Treaty Doc. No. 108-7 (2003) (excerpt attached as Ex. A). (Ex. A). That 
package transmitted to the Senate included the Secretary of State's submission to the President, 
which specified that the United States might seek to designate a SECA and explained that, 
consistent with the United States government's long-standing practice with respect to 
amendments of the MARPOL Convention, such an action and any similar future United States 
acceptances of amendments to Annex VI could enter into force for the United States without 
further Senate advice and consent. Ex. A at A-5, A-9. 

Following transmittal, in 2005 the Senate Foreign Relations Committee held a hearing on 

Annex VI. Treaties Before the Comm. On Foreign Relations, 109th Cong. (2005) In testimony 

before the Committee and in answers to additional questions for the record, the United States 

discussed the possibility that it would propose one or more SECAs on its Atlantic, Pacific, and 

Gulf of Mexico coasts to address air quality problems caused by ship emissions; the simplified 

amendment procedure for future amendments to Annex VI; and the shared understanding of the 

Senate and the Executive branch, consistent with long-standing practice under the MARPOL 

Convention, that obtaining Senate advice and consent for future amendments of such nature 

undertaken pursuant to MARPOL' s simplified amendment procedure was not necessary. Ex. B 

at B-9, B-12, B-19, B-20, B-24, B-28 (statement of Hon. David A. Balton, Deputy Assistant 

MARPOL, http://www.imo.org/ourwork/environment/pollutionprevention/specialareasundermar 
pol/Pages/Default.aspx (last visited October 29, 2012). 
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Secretary for Oceans and International Environmental and Scientific Affairs, Department of 
State, and responses to additional questions for the record). The Senate Foreign Relations 
Committee report, recommending Senate consent to Annex VI, reiterated that "[t]he executive 
branch has indicated that, upon ratification of Annex VI, the United States may seek the 
establishment of one or more SECAs in the United States pursuant to the procedures set out in 
Appendix III to Annex VI," and noted that "[t]he Environmental Protection Agency is currently 
conducting studies to evaluate proposed SECAs along the Pacific, Atlantic, and Gulf Coasts of 
the United States." S. Exec. Rep. No. 109-13, at 4 (2006). The Senate gave its advice and 
consent to Annex VI in April 2006. 152 Cong. Rec. S3400 (daily ed. April 7, 2006). After 
Congress enacted implementing legislation by amending the Act to Prevent Pollution from 
Ships, Pub. L. 1 10-280 (2008), the United States deposited with the EVIO its instrument of 
ratification on October 8, 2008. See IMO Status of Convention documents (available at 
http://www.imo.org/About/Conventions/StatusOfConventions/Pages/Default.aspx ). 
D. The Act to Prevent Pollution from Ships (APPS) 

MARPOL is implemented domestically through the Act to Prevent Pollution from Ships 
(APPS), 33 U.S.C. §§1901-1915, enacted in 1980. Section 1907 of APPS provides that "[i]t is 
unlawful to act in violation of the MARPOL Protocol, . . . [APPS], or the regulations issued 
hereunder." 33 U.S.C. § 1907(a). APPS has been amended several times, including in 2008 by 
the Marine Pollution Prevention Act, Pub. L. 110-280, to require compliance with Annex VI and 
to grant EPA and the Department of Homeland Security (DHS) the authority to administer and 
enforce Annex VI. 33 U.S.C. § 1903. APPS Section 1902 specifies where APPS applies to 
U.S. -flagged and foreign-flagged ships. APPS is to be construed and applied in a manner 
consistent with international law, including navigational rights and freedoms. Id. § 1902(i). 
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APPS also addresses the domestic procedure for acceptance of amendments to 
MARPOL. Proposed amendments to Annex VI may be accepted on behalf of the United States 
by the Secretary of State in consultation with the Secretary of Homeland Security or the EPA 
Administrator, without further approval by the Senate. APPS recognizes that the Secretary of 
State may also make a declaration of nonacceptance to such proposed amendments following 
consultation with the Secretary of Homeland Security. 33 U.S.C. § 1909(c). 
E. The North American ECA 

Even before the Senate gave advice and consent to Annex VI, the United States 
government began to engage in well-publicized efforts to establish more stringent emission 
standards applicable to vessels in or proximate to United States' waters through the international 
designation of an emission control area. In 2002, in response to concerns that EPA needed to 
address emissions from ocean-going vessels to fulfill its mandate under the Clean Air Act, EPA 
proposed a rule regarding the applicability of the Clean Air Act to marine engines and foreign- 
flagged vessels. 67 Fed. Reg. 37,548 (May 29, 2002). EPA noted in the Federal Register Notice 
that it "intend[ed] to work through the MARPOL process to designate certain areas in the U.S. as 



7 Section 1909(b) of APPS provides that 

[a] proposed amendment to Annex I, II, V, or VI to the Convention, appendices to 
those Annexes, or Protocol I of the Convention, received by the United States 
from the Secretary-General of the Inter- Governmental Maritime Organization 
pursuant to Article VI of the MARPOL Protocol, may be the subject of 
appropriate action on behalf of the United States by the Secretary of State 
following consultation with the Secretary, or the Administrator as provided for in 
this chapter, who shall inform the Secretary of State as to what action he 
considers appropriate at least 30 days prior to the expiration of the period 
specified in Article VI of the MARPOL Protocol during which objection may be 
made to any amendment received. 

33 U.S.C. § 1909(b). Amendments to other sections of MARPOL may be accepted by the 
President following the advice and consent of the Senate. 33 U.S.C. § 1909(a). 
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sulfur [emission] control areas," and gave notice regarding the issue of "whether all waters under 
U.S. jurisdiction or only specific areas should be designated as SECAs, and whether such 
designation(s) could be expected to have an adverse impact on port traffic within SECAs." Id. at 
37,574. After the Senate gave its advice and consent to Annex VI, EPA discussed setting 
geographic limits for more stringent emission controls in an advanced notice of proposed 
rulemaking (ANPRM) that discussed the IMO process, proposed more stringent NOx, SOx, and 
PM controls, and sought public comment on the geographic scope for such controls. 72 Fed. 
Reg. 69,522, 69,543 (Dec. 7, 2007) (Proposed Rule). EPA conducted further public outreach 
subsequent to this notice. 

The United States and Canada submitted a joint proposal for a North American ECA to 
the MEPC, and that submittal was published on April 2, 2009. 8 Concurrently, a Technical 
Support Document providing a more detailed account of the scientific analyses performed in 
developing the ECA Proposal was also published. 9 

Based on detailed ship emission inventories covering ships operating in areas up to 200 
nautical miles from shore, as well as meteorological data affecting those emissions, the ECA 
Proposal concluded that such emissions generally reached inland areas; correspondingly, 
emissions from ships within the proposed ECA were expected to contribute to on-shore 
concentrations of air pollution. See, e.g., ECA Proposal 4, 6; ECA Proposal, Annex 1 at 9-1 1. 



8 Proposal to Designate an Emission Control Area for Nitrogen Oxides, Sulphur Oxides and 
Particulate Matter ("ECA Proposal") (Apr. 2, 2009), available at 

http://www.epa.gov/nonroad/marine/ci/mepc-59-eca-proposal.pdf . France added its support to 
the proposal in light of its territories of St. Pierre and Miquelon near Newfoundland. 

9 EPA's technical support document ("ECA TSD") is available at 
http://www.epa.gov/oms/regs/nonroad/marine/ci/420r09007.pdf . 

State of Alaska v. Clinton, etal. 

No. s^-^^^^y^^-SLG Document 49 Filed 11/09/12 Page 23 of 92 



As part of the support for the conclusion that emissions would contribute to 
concentrations of air pollution in inland areas, the ECA proposal quantified emissions 
transporting to inland areas using a sophisticated air quality modeling tool developed in support 
of national air quality standards and national regulations under the Clean Air Act (CAA). ECA 
Proposal, Annex 1 at 14-19. This confirmed that emissions from ships within 200 nautical miles 
from shore "affect air quality far inland on all U.S. coastlines," TSD 3-22, necessarily impacting 
air quality in ports, and in large and small cities from near the shore stretching far inland. 
Although this modeling tool includes gridded meteorological data only for the 48 contiguous 
states and therefore did not provide the same quantified estimate of emissions contributions to 
ambient concentrations of air pollution in Alaska, emissions from ships in the Alaska portion of 
the proposed ECA were expected to behave in a similar manner as those for the northern Pacific 
areas. ECA Proposal, Annex 1 at 19. 

The MEPC forwarded the ECA Proposal to its Technical Group for further consideration. 
Report of the [MEPC] on its Fifty-Ninth Session ("MEPC 59 Report") at 25 (available at 
http://www.crs.hr/en-us/data/imoandeu/imo/mepcreports.aspx). The Technical Group 
"determined that the ECA proposal for the coastal waters of the United States and Canada 
satisfied the criteria set forth in appendix III to MARPOL Annex VI" and, noting this 
determination, the MEPC approved the ECA for consideration at its next meeting, MEPC 60. Id. 
at 25, 29. 

Using MARPOL' s simplified amendment framework, the ECA was adopted at the MEPC 
60 meeting and entered into force on August 1, 2011. Annex 11, Resolution MEPC. 190(60), 
at 1. The one -percent first-phase fuel sulfur standard for ships operating within the North 

10 Available at: http://www.imo.org/blast/blastDataHelper.asp7data id=28815&filename=190 . 
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American EC A entered into effect on August 1, 2012, and the second phase setting fuel sulfur 
content limits at 0.1 percent will take effect on January 1, 2015. 
F. EPA's Marine Diesel Rule 

The largest marine mobile sources of air pollution are Category 3 marine diesel engines 11 
used on ocean-going vessels, and the control of air pollution from those engines primarily is 
accomplished by the international agreement to establish the North American ECA. The 
"Marine Diesel Rule," 75 Fed. Reg. 22,895 (Apr. 30, 2010), revised the regulations issued under 
the Clean Air Act (CAA) relating to the production and sale of fuel for these engines in the 

12 

United States to allow production of ECA compliant fuel in 2015. 

Prior to amendment by the Marine Diesel Rule, the CAA fuel regulations would have 
limited the production and sale of distillate fuel for marine vessels in the United to a fuel sulfur 
content of 15 parts per million (ppm) in 2015. 69 Fed. Reg. 38,958 (June 29, 2004). The Marine 
Diesel Rule amended the existing CAA fuel regulations to allow the production and sale of 
distillate fuel with a sulfur content of up to 1,000 ppm for use only in Category 3 marine vessels 



1 Category 3 marine diesel engines are the largest marine diesel engines and have per cylinder 
displacements at or above 30 liters. 74 Fed. Reg. 44,442, 44,444 (Aug. 28, 2009). Category 3 
marine engines are the engines used to power large ships, including ocean-going vessels, and are 
the engines primarily affected by the ECA because smaller marine engines already were subject 
to fuel standards more stringent than the standards that apply in ECAs. Until recently, the large 
Category 3 engines were subject to modest emissions standards by comparison to any other 
mobile source. See 73 Fed. Reg. 25,098 (May 6, 2008); 68 Fed. Reg. 9,746 (Feb. 28, 2003). 

12 The Marine Diesel Rule also adopted new engine emission standards under Clean Air Act 
authority, adding two additional tiers of NOx standards for new Category 3 marine diesel 
engines installed on vessels flagged or registered in the United States. 75 Fed. Reg. 22,913-14. 
These emission standards are equivalent to those adopted in the 2008 amendments to MARPOL 
Annex VI, and the most stringent NOx standard applies in "all areas where the emissions 
significantly affect U.S. air quality." Id. at 22,932. The rule also adopted standards under 
Section 213 of the Clean Air Act for emissions of hydrocarbons and carbon monoxide from new 
Category 3 engines, id. at 22,915, and required engine manufacturers to measure and report PM 
emissions under section 208 of the Clean Air Act. Id. at 22,932. 
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while operating in an ECA. 75 Fed. Reg. 22,895, 22,921. The rule further prohibited, with a few 
exceptions consistent with allowances permitted under MARPOL Annex VI, the production or 
sale of any fuel with a sulfur content above 1,000 ppm if such fuel is for use within an ECA or 
ECA associated areas. Id. 

In the same Federal Register notice as the Marine Diesel Rule, the fuel-sulfur standards 
contained in the 2008 amendments to Annex VI were incorporated into the regulations in order 
to aid implementation of the global and ECA-specific fuel sulfur standards. Id. at 22,898, 
22,916. The Federal Register notice also discussed the process for obtaining ECA designation 
under the MARPOL Convention and summarized the North American ECA Proposal, which had 
not been accepted or entered into force at the time the Marine Diesel Rule was issued. Id. at 
22,923-26. The adopted regulations did not establish the geographic scope of the ECA. 

n. SUMMARY OF ARGUMENT 

This memorandum both supports the United States' Motion to Dismiss and opposes 
Alaska's Motion for Preliminary Injunction. Section III of this brief sets forth the arguments in 
support of the Motion to Dismiss, which seeks dismissal of all four causes of action contained in 
the Second Amended Complaint. Section IV addresses whether Alaska has met its burden to 
establish the necessary elements to warrant the issuance of a preliminary injunction. 
A. Summary of Argument in Support of Motion to Dismiss 

The political question doctrine bars Alaska's first cause of action, which alleges that the 
Secretary of State's acceptance of the ECA under MARPOL and consistent with APPS, 33 
U.S.C. § 1909(b) and (c), was improper because the ECA did not comply with Appendix III of 
Annex VI. APPS does not provide judicially discoverable or manageable standards for the Court 
to evaluate Alaska' s claim. In addition, Alaska' s claim would have the Court interfere with the 
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agreement the political branches have reached with regard to the mechanism for addressing 
proposed amendments (including ECAs) to certain portions of the MARPOL treaty - thus 
inserting the Court in the conduct of foreign affairs, which the Constitution assigns to the 
political branches. 

This Court also lacks subject matter jurisdiction to consider Alaska's first cause of action, 
which asserts a claim under the Administrative Procedure Act (APA). The APA expressly 
precludes judicial review of actions "committed to agency discretion by law." Because Congress 
confirmed in 33 U.S.C. § 1909(b) and (c) the Secretary of State's discretion to act on certain 
proposed amendments, including ECAs, without specifying meaningful standards by which to 
evaluate the Secretary's actions, the Secretary's acceptance of the ECA is not subject to judicial 
review under the APA. 

Alaska's second cause of action should be dismissed because the ECA validly entered 
into force for the United States without returning to the Senate for its advice and consent, and 
was implemented pursuant to legislation passed by Congress. Neither APPS nor the acceptance 
of the ECA violate the Constitution's Treaty Clause or the Separation of Powers Doctrine. The 
process by which the North American ECA came into force for the United States is consistent 
with the procedure reflected both in section 1909 of APPS, and with the Senate's understanding 

1 3 

of how such amendments would be accepted. ~ The ratification history of Annex VI and its 

13 Not only did Congress speak to the Secretary's authority to accept amendments to MARPOL 
in section 1909, the Senate premised its advice and consent to ratification on an understanding 
that certain amendments to MARPOL could be entered into without submitting them to the 
Senate for advice and consent. The President, of course, also has authority to enter the United 
States into certain international agreements solely on the basis of inherent Article II authority. In 
this case the Court need not untangle these strands of authority because they all point in the same 
direction. The Secretary accepted the ECA for the United States without seeking subsequent 
Senate or Congressional approval, which was exactly the approach contemplated by the Senate 
when it advised and consented to MARPOL and the Congress when it passed section 1909. 
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implementation through APPS properly delineated the area in which the Secretary of State 
exercises her discretion in taking action with respect to amendments to the MARPOL annexes, 
particularly in light of the wide latitude accorded to the Executive Branch in the arena of foreign 
affairs. 

Alaska' s third cause of action fails to state a claim upon which relief can be granted 
because it is based on the incorrect premise that an EPA rulemaking established the geographic 
scope of the ECA. The scope of the ECA was established multilaterally through the MARPOL 
process, and through APPS following the Secretary of State's decision to accept the ECA. 
Alaska's fourth cause of action fails to state a claim because it, too, is based on an incorrect 
premise. Alaska alleges that, under section 1902 of APPS, ECAs need to be "designated under 
section 1903" in order to apply to foreign-flagged ships. However, section 1902 expressly 
provides that APPS applies MARPOL (and thus the North American ECA requirements) to 
foreign-flagged ships in "the navigable waters or the exclusive economic zone of the United 
States," includes all of the areas of the ECA covers. Without an EPA agency action or any need 
for such action to designate the geographic scope of the North American ECA, there is no review 
available under the APA. Even if there were such agency action, however, the APA expressly 
excludes notice and comment rulemaking for functions involving foreign affairs. 
B. Summary of Argument in Opposition to the Motion for Preliminary Injunction 

Alaska has failed to meet its burden to establish any of the four factors it must establish 
to obtain the extraordinary relief of a preliminary injunction. As described in Section III, Alaska 
has failed to demonstrate that it is likely to succeed on the merits because all of its claims should 
be dismissed. Alaska also has failed to demonstrate likelihood of success on the merits of its 
first cause of action because, under the terms of MARPOL, acceptance of the ECA by the 
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MARPOL parties (including the United States) did not require compliance with Appendix III. In 
addition, this Court should defer to the Executive Branch and the consensus view of the 
MARPOL parties on matters of interpretation and application of MARPOL. Finally, should the 
Court determine that it has jurisdiction to evaluate whether the ECA Proposal satisfied the terms 
of Appendix III, this Court should conclude that it did. 

Alaska also has failed to demonstrate that it would suffer irreparable harm in the absence 
of an injunction. Its alleged harm is entirely economic, is largely speculative and is far too small 
to warrant an injunction. Further, both the balance of equities and the public interest weigh 
heavily against granting injunctive relief. An injunction against the United States' enforcement 
of the ECA would have limited effect because it would not affect the obligation of other Annex 
VI parties to apply the ECA's standards to their ships. In addition, Alaska's negligible economic 
harm is far outweighed by the human health effects, adverse environmental impacts and damage 
to our foreign relations that would result from granting the requested injunction. 

IH. ARGUMENT IN SUPPORT OF UNITED STATES' MOTION TO DISMISS 
A. Legal Standards 

In deciding a motion brought pursuant to Fed. R. Civ. P. 12(b)(6), a court should accept 
as true all well-pleaded factual allegations in the complaint and draw all reasonable inferences 
therefrom in favor of the nonmoving party. See Experimental Eng'g, Inc. v. United Technologies 
Corp., 614 F.2d 1244, 1245 (9th Cir.1980). The court is not, however, bound to assume the truth 
of legal conclusions merely because they are stated in the form of factual allegations. See 
Ashcroftv. Iqbal, 556 U.S. 662, 678-79 (2009); BellAtl. Corp. v. Twombly, 550 U.S. 544, 555 
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(2007). In the context of a motion to dismiss for lack of subject matter jurisdiction under Fed. 

R. Civ. P. 12(b)(1), "'[n]o presumptive truthfulness attaches to plaintiffs allegations, and the 

existence of disputed material facts will not preclude the trial court from evaluating for itself the 

merits of jurisdictional claims.'" Augustine v. United States, 704 F.2d 1074, 1077 (9th Cir.1983) 

(quoting Thornhill Publ'g Co. v. Gen. Tel. & Elec. Corp., 594 F.2d 730, 733 (9th Cir.1979)). 

B. This Court Should Not Reach the Merits of Alaska's First Cause of Action 

Alaska's first cause of action challenges the Secretary of State's "acceptance of the ECA 

Amendment" under MARPOL and consistent with 33 U.S.C. § 1909(b) and (c). However, this 

claim raises a nonjusticiable political question and also seeks to challenge a decision that is 

"committed to agency discretion by law" as set forth in the APA, 5 U.S.C. § 701(a)(2). For both 

reasons, this Court should not reach the merits of Alaska's first cause of action. 

1. Alaska's Challenge to the Secretary of State's Decision to Accept 
the ECA Amendment is Barred by the Political Question Doctrine. 

Alaska' s first cause of action is barred by the political question doctrine because there are 

not judicially discoverable and manageable standards to address Alaska's claim. In addition, a 

decision by the Court preventing the United States from enforcing the ECA would interfere with 

the agreement reached by the political branches on a matter concerning the conduct of foreign 

affairs and harm the United States' conduct of foreign policy, which the Constitution assigns to 

the political branches. 



14 For purposes of the motion to dismiss under Fed. R. Civ. P. 12(b)(6) only and not the other 
portions of this brief, the United States accepts as true all well-pleaded factual allegations in 
Alaska's Second Amended Complaint. See Martino v. Forward Air, Inc., 609 F.3d 1 (1st Cir. 
2010). 
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In Baker v. Carr, 369 U.S. 186, 217 (1962), the Supreme Court articulated criteria for 

determining whether an issue presents an unreviewable political question: 

Prominent on the surface of any case held to involve a political question is found 
a textually demonstrable constitutional commitment of the issue to a coordinate 
political department; or a lack of judicially discoverable and manageable 
standards for resolving it; or the impossibility of deciding without an initial policy 
determination of a kind clearly for nonjudicial discretion; or the impossibility of a 
court's undertaking independent resolution without expressing lack of the respect 
due coordinate branches of government; or an unusual need for unquestioning 
adherence to a political decision already made; or the potentiality of 
embarrassment from multifarious pronouncements by various departments on one 
question. 

369 U.S. at 217. 15 "Implicating any one of these factors renders a question 'political' and thus 
nonjusticiable." United States v. Mandel, 914 F.2d 1215, 1222 (9th Cir. 1990). See Made in the 
USA Found, v. United States, 242 F.3d 1300, 1312 (11th Cir. 2001). 

Alaska's section 1909(b) and (c) claim is barred by the political question doctrine 
because it raises issues for which there is a "lack of judicially discoverable and manageable 
standards." See Zivotofsky v. Clinton, 132 S. Ct. 1421, 1427 (2012); Nixon v. United States, 506 
U.S. 224, 228 (1993); Made in the USA Foundation, 242 F.3d at 1312, 1314-17. Here, sections 
1909(b) and (c) do not include judicially manageable standards for reviewing the Secretary of 
State's decisions under those provisions. 

Congress recognized the Secretary of State's broad discretion to make decisions on the 
proposed amendments to MARPOL. Sections 1909(b) and (c) both confirm the Secretary of 
State's discretion by using "may" when describing the decisions the Secretary of State may make 
on the proposed amendments. 33 U.S.C. § 1909(b) and (c). See, e.g., Martin v. Franklin Capital 



Justice Powell distilled the Baker test into three inquiries: "(i) Does the issue involve 
resolution of questions committed by the text of the Constitution to a coordinate branch of 
Government? (ii) Would resolution of the question demand that a court move beyond areas of 
judicial expertise? (hi) Do prudential considerations counsel against judicial intervention?" 
Goldwaterv. Carter, AAA U.S. 996, 998 (1979) (Powell, J., concurring). 
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Corp., 546 U.S. 132, 136 (2005) ("[t]he word 'may' clearly connotes discretion") (quoting 
Fogerty v. Fantasy, Inc., 510 U.S. 517, 533(1994)). 16 

In addition, 33 U.S.C. § 1909(b) and (c) do not dictate the circumstances under which the 
Secretary of State would take a particular action. While § 1909(b) and (c) state that potential 
actions on certain proposed amendments would come after consultation with specified 
department or agency heads, those provisions are silent about why the Secretary of State might 
take action, what factors the Secretary of State would consider in deciding whether to take 
action, and other circumstances under which the Secretary of State would take action on the 
proposed amendments. There is no mention of Appendix III or any other criteria that the 
Secretary of State must deem to be satisfied before proceeding under § 1909(b) or (c). Indeed, 
section 1909(b) does not even specify what action the Secretary of State might take; instead, it 
leaves that decision to the Secretary of State's discretion by allowing her to determine what the 
"appropriate action" might be. 

The Supreme Court has determined in various circumstances that a lack of judicially 
manageable standards rendered claims political and nonjusticiable. See, e.g., Nixon v. United 
States, 506 U.S. at 229-30, 237-38 (1993) (challenge by former judge to the method used by the 
Senate to conduct his impeachment trial was nonjusticiable because, among other things, the 
Constitution provided no judicially manageable standards for determining how the Senate is to 
"try" an impeachment). See also Goldwaterv. Carter, 444 U.S. 996, 1003 (1979) (Rehnquist, J., 
concurring); Gilligan v. Morgan, 413 U.S. 1, 10 (1973). 

16 Subsection (b) provides, in relevant part, that certain proposed amendments "may be the 
subject of appropriate action on behalf of the United States by the Secretary of State following 
consultation with the Secretary [of Homeland Security], or the Administrator [of EPA] . . .." 
33 U.S.C. § 1909(b). Similarly, subsection (c) provides that, "[f]ollowing consultation with the 
Secretary [of Homeland Security], the Secretary of State may make a declaration that the United 
States does not accept" certain proposed amendments. 33 U.S.C. § 1909(c). 
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Likewise, in Ctr. for Policy Analysis on Trade & Health v. U.S. Trade Representative, 
540 F.3d 940 (9th Cir. 2008) (CPATH), the Ninth Circuit held that the requirement that an 
advisory committee to the United States Trade Representative (USTR) be "fairly balanced" 
raised a nonjusticiable political question. The statutory language at issue in that case provided 
considerably more substantive, textual guidance than the statutory language at issue here. The 
Federal Advisory Committee Act (FACA) required that the membership of the committees "be 
fairly balanced in terms of the points of view represented and the functions to be performed[,]" 
and emphasized that the guidelines for committee membership "shall be followed by the 
President, agency heads, or other Federal officials in creating an advisory committee." CPATH, 
540 F.3d at 943 (citing 5 U.S.C. App. 1 § 5(b)(2), (c) (emphasis in CPATH). Further, the Trade 
Act of 1974, under which the committees were being formed, required that the committees 
"shall, insofar as is practicable, be representative of all industry, labor, agricultural, or service 
interests (including small business interests) in the sector or functional areas concerned." 
CPATH, 540 F.3d at 942 (quoting 19 U.S.C. § 2155(c)(2)). Nonetheless, the Ninth Circuit 
determined that the underlying "statutes provide[d] no meaningful standards to apply when 
considering whether USTR complied with the 'fairly balanced' requirement imposed by FACA. 
This is . . . a political question that is best left to the other branches of government." Id. at 945. 
Accordingly, the Ninth Circuit held that, "under the plain language" of the underlying statutes, 

1 8 

the complaint was "non-reviewable." Id. at 947. 

18 See also Made in the USA Foundation, 242 F.3d at 1314-17 (lack of framework to distinguish 
between international agreements that required Senate ratification and those that did not 
prevented court from ascertaining judicially manageable standards, which was essential for court 
to reach merits); Mandel, 914 F.2d at 1222-23 (review of the Secretary of Commerce's 
determination to list items on the Commodity Control List was precluded by the political 
question doctrine because it raised foreign relations issues "for which there are no meaningful 
standards of judicial review."). 
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In addition, Alaska's invitation to review the Secretary of State's action should be 
rejected because of the "impossibility of a court's undertaking independent resolution without 
expressing lack of the respect due coordinate branches of government^]" Baker, 369 U.S. at 
217. Here the political branches have acted in cooperation and agreed upon a mechanism in 
section 1909 of APPS for the United States' acceptance of amendments to certain annexes to 
MARPOL; indeed, it is plain from the record underlying the Senate's advice and consent to join 
Annex VI that the designation of an ECA was anticipated and that the Senate did not expect that 
an amendment to Annex VI establishing the ECA would require advice and consent of the 
Senate. See supra at 6. This Court cannot inject itself into that process without improperly 
interfering with and expressing a lack of due respect for the political branches, particularly 
because the process relates to amendments to an international protocol with significant foreign 
policy implications. 

Indeed, in this case the prospect of a judicial determination that would contradict the 
Secretary of State's determinations consistent with 33 U.S.C. § 1909(b) and (c) likely would 
adversely affect the conduct of our Nation's foreign affairs. It is important that the United States 
speak with one voice on, and comply with, the ECA. See, e.g., Made in the USA Foundation, 
242 F.3d at 1318 (emphasizing, inter alia, that declaring NAFTA invalid would have "serious 
repercussions for our nation's external relations with Mexico and Canada"). 

"The United States has a very significant and ongoing foreign policy and national 
security interest in demonstrating to other nations that the United States complies with its legal 
obligations under treaties and other binding international instruments. Our failure to do so would 
weaken the credibility of the United States as a leader in the international community and our 
ability to hold other countries to account in meeting their own obligations. This concern applies 
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not only with respect to MARPOL but also more broadly to other international agreements." 

Declaration of David A. Balton (Balton Decl.), (attached as Ex. C) <j[ 7. If this Court were to 

disagree with the determination of the Executive and enjoin enforcement of the ECA in Alaska, 

the United States likely would be viewed as breaching its international legal obligation to apply 

the requirements of Annex VI to ships using United States ports, and as unable to fulfill its 

obligations under other provisions of MARPOL. Id., f 6. This would also give rise to concern 

by other parties, including close friends and allies, that the United States might renege on 

obligations stemming from future amendments to MARPOL annexes. Id., <j[ 7. Thus, the foreign 

relations of the United States would be harmed if this Court were to enjoin the enforcement of 

the ECA in Alaska. Id.,\6. 

These concerns are heightened because the ECA was "initiated, promoted, pursued, and 

adopted at the urging of the United States." Id., \ 8. Thus, enjoining enforcement of the ECA 

would be viewed as the United States' failure to implement the terms of its own initiative. Id. 

As explained by Deputy Assistant Secretary Balton, the consequences of this would be severe: 

[I]t would seriously compromise the credibility and leadership role of the United 
States among other parties to MARPOL, among other IMO members and, more 
broadly, in our efforts to promote international norms to reduce marine pollution. 
We could expect close allies like Canada and France, who had partnered with the 
United States in promoting this ECA, to view our conduct as undermining an 
important joint initiative, which was intended to reduce pollution affecting not 
only U.S. interests but also Canadian and French ones. Other countries that 
supported the United States' proposal for a North American ECA would likely 
view United States' non-implementation negatively and question whether and 
how closely to support similar initiatives by the United States in the future. 
Finally, if the United States, as a central country in the North American ECA, 
were perceived as not implementing its obligations with respect to this ECA, it 
could weaken the incentives for other parties to abide by their obligations relating 
to the ECA and undermine the efficacy of the ECA and MARPOL more 
generally. A weakening of this longstanding and carefully crafted international 
legal framework to combat marine pollution would directly harm the interests of 
the United States in protecting our waters and coastline and the well-being of the 
many people and industries in the United States that depend on them. 
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Id. Accordingly, this Court should not weigh in on the merits of Alaska's claim and risk the 
severe foreign policy consequences of having the United States speak with conflicting voices on 
the EC A, or be considered out of compliance with our international legal obligations. 

The Supreme Court has long recognized that "[t]he conduct of the foreign relations of our 
Government is committed by the Constitution to the Executive and Legislative - 'the political' - 
Departments of the Government." Oetjen v. Cent. Leather Co., 246 U.S. 297, 302 (1918). 
Accordingly, the Supreme Court often has declined to weigh in on the conduct of international 
affairs. See Crosby v. Nat'l Foreign Trade Council, 530 U.S. 363 (2000) (acknowledging that 
"the 'nuances' of 'the foreign policy of the United States . . . are much more the province of the 
Executive Branch and Congress than of this Court'") (quoting Container Corp. of Am. v. 
Franchise Tax Bd., 463 U.S. 159, 196 (1983)); Goldwater v. Carter, 444 U.S. 996 (1979) 
(plurality of Court determined that whether Congress should have a role in termination of a 
treaty presented nonjusticiable political question in part because it involved the authority of the 
President in the conduct of foreign relations); Chicago & S. Air Lines v. Waterman S.S. Corp., 
333 U.S. 103 (1948) (the President's decision to approve or modify the Civil Aeronautics 
Board's grant of air routes between the United States and foreign countries was unreviewable 
even though a statute purported to provide for judicial review). See also Made in the USA 
Foundation, 242 F.3d at 1311-19 (emphasizing foreign affairs component of issue in holding that 
whether NAFTA required Senate ratification pursuant to Art. II, § 2 presented a nonjusticiable 
political question). 19 



It is not uncommon for claims to be nonjusticiable under the political question doctrine both 
because they implicate foreign policy concerns and because they involve a lack of judicially 
manageable standards. See, e.g., CPATH, 540 F.3d at 947; Mandel, 914 F.2d at 1222-23; Made 
in the USA Foundation, 242 F.3d at 1311-19. This is unsurprising given that "Congressional 
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Similarly, the Ninth Circuit has determined in numerous contexts that cases involving the 

conduct of foreign relations raised nonjusticiable political questions. For example, in Jensen v. 

Nat'l Marine Fisheries Serv. (NOAA), 512 F.2d 1189 (9th Cir. 1975), the Ninth Circuit upheld 

the dismissal of an action challenging the enforcement of: (a) a regulation of the International 

Pacific Halibut Commission; and (b) the Northern Pacific Halibut Act, which provided criminal 

penalties for the violation of the Commission's regulations. 512 F.2d at 1 190-91. The 

Commission was created by a treaty which provided that the Commission would enact 

regulations to preserve the halibut fishery, with the approval of the President of the United States 

and the Governor General of Canada. Id. at 1 190-91. The President's power to approve the 

regulations was delegated to the Secretary of State, who approved the Commission's regulation. 

Id. at 1191. The Ninth Circuit held that the Secretary of State's approval of the Commission's 

regulation was unreviewable because it was not justiciable: 

Since presidential action in the field of foreign affairs is committed to presidential 
discretion by law, Chicago & Southern Air Lines, Inc. v. Waterman Steamship 
Corp., 333 U.S. 103, 111 [] (1948); United States v. Curtiss -Wright Corp., 299 
U.S. 304, 319 [] (1936), it follows that the APA does not apply to the action of the 
Secretary in approving the regulation here challenged. Indeed, the Supreme Court 
has held that such decisions are political in nature and therefore do not present a 
justiciable "case or controversy" within the meaning of Article III of the 
Constitution. 



legislation which is to be made effective through negotiation and inquiry within the international 
field must often accord to the President a degree of discretion and freedom from statutory 
restriction which would not be admissible were domestic affairs alone involved." Jensen v. Nat'l 
Marine Fisheries Serv. (NOAA), 512F.2d 1189, 1191 (9th Cir. 1975) (quoting United States v. 
Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936)). 

20 See also Earth Island Inst. v. Christopher, 6 F.3d 648, 653-54 (9th Cir. 1993) (upholding 
dismissal of challenge to statute that required Secretary of State to, inter alia, initiate 
negotiations with foreign countries to develop treaties to protect sea turtles because presidential 
action in foreign affairs is committed to presidential discretion); Mandel, 914 F.2d at 1222-23 
(Secretary of Commerce's determination to list items on the Commodity Control List under the 
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Accordingly, this Court should hold that review of Alaska's first cause of action is barred 

by the political question doctrine. 

2. The Court Lacks Jurisdiction to Consider Alaska's Challenge to the 
Secretary of State's Decision to Accept the ECA Amendment Because 
Such Decisions Are Committed to Agency Discretion by Law 

This Court does not have jurisdiction over Alaska's first cause of action, an APA 

challenge to the Secretary of State's decisions not to take action to prevent the ECA from being 

established, because that challenge is expressly precluded by the APA, which bars judicial 

review of agency actions "committed to agency discretion by law." 5 U.S.C. § 701(a)(2). 

Here, the Secretary of State's decision making under MARPOL and consistent with 33 U.S.C. § 

1909(b) and (c) is reserved to her discretion because the statutory text does not provide standards 

or "law to apply" in evaluating the Secretary of State's decisions. In addition, those decisions 

require complicated balancing of factors in the realm of foreign affairs, which is within the 

Secretary of State's expertise. 21 



Export Administration Act was nonjusticiable because it implicated foreign relations issues that 
were "quintessentially matters of policy entrusted by the Constitution to the Congress and the 
President"). 

2 1 

While Alaska submitted a notice of intent to sue under the "citizen suit" section of APPS, 
33 U.S.C. § 1910, and argues in its memorandum in support of preliminary injunction that it may 
pursue "its APPS claim" because it provided such notice, see State's Br. at 19 n.10, the Second 
Amended Complaint alleges only a claim under the APA and not one under 33 U.S.C. § 1910. 
Similarly, neither Alaska's Motion or Memorandum in Support of preliminary injunction 
specifically refer to 33 U.S.C. § 1910 as providing jurisdiction over the State's claims. Alaska's 
"APPS claim" is actually an APA claim in which the State's allegations that the Secretary of 
State failed to proceed in accordance with APPS provides the basis for the APA claim. In 
addition, if the State were to assert a "citizen suit" claim under 33 U.S.C. § 1910, this Court 
would not have jurisdiction over it. See, e.g., Bennett v. Spear, 520 U.S. 54 (1997); Wilmina 
Shipping AS v. United States, 824 F. Supp. 2d 749, 752-753 (S.D. Tex. 2010). 
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While there is a general presumption of reviewability under the APA, see, e.g., Lincoln v. 
Vigil, 508 U.S. 182, 190 (1993), 5 U.S.C. § 701(a)(2) expressly provides an exception to APA 
review where "agency action is committed to agency discretion by law." And even though 
§ 701(a)(2) stakes out "a very narrow exception," see, e.g., Citizens to Preserve Overton Park, 
Inc. v. Volpe, 401 U.S. 402, 410 (1971); E.J. Friedman Co., Inc. v. United States, 6 F.3d 1355, 
1359 (9th Cir. 1993), "the Supreme Court has indicated that the § 701(a) hurdle must be cleared 
'before any review at all may be had' under the APA." E.J. Friedman Co., 6 F.3d at 1359 
(quoting Heckler v. Chaney, 470 U.S. 821, 828 (1985)). 

In Heckler v. Chaney, the Supreme Court established circumstances under which review 
of agency actions is precluded under 5 U.S.C. § 701(a)(2). One is where "the statute is drawn so 
that a court would have no meaningful standard against which to judge the agency's exercise of 
discretion." Heckler, 470 U.S. at 830. See, e.g., Adams v. FAA, 1 F.3d 955, 956 (9th Cir. 1993); 
City of Santa Clara, Col. v. Andrus, 572 F.2d 660, 666 (9th Cir. 1978); Alaska State Snowmobile 
Ass'n, Inc. v. Babbitt, 79 F. Supp. 2d 1116, 1142-43 (D. Alaska 1999). In such circumstances, 
there are no "judicially manageable standards," or essentially no "law to apply," in evaluating the 
exercise of the agency's discretion. Even the existence of some law generally applicable to the 
subject matter in question does not necessarily mean that an action is not "committed to agency 
discretion;" there is "law to apply" only if a specific statute limits the agency's discretion to act 
in the manner that is challenged. City of Santa Clara, Cal. v. Andrus, 572 F.2d at 666. "The 
second such circumstance is that in which the agency's action requires a complicated balancing 
of a number of factors which are peculiarly within [the agency's] expertise, including the 
prioritization of agency resources, likelihood of success in fulfilling the agency's statutory 



State of Alaska v. Clinton, etal. 

No. Si^-g/^^^.^EQg^^.sLQ Docum ent 49 Filed 11/09/12 Page 39 of 92 



mandate, and compatibility with the agency's overall policies." Newman v. Apfel, 223 F.3d 937, 

943 (9th Cir. 2000) (quoting Heckler v. Chaney, 470 U.S. at 83 1). 22 

The courts' evaluation of whether review is precluded by § 701(a)(2) "requires careful 

examination of the statute on which the claim of agency illegality is based." Webster v. Doe, 486 

U.S. 592, 600 (1988) (discussing Overton Park and Heckler). Such examination addresses, first 

and foremost, the statutory language under which the agency decision was made. See, e.g., id.; 

Argabright v. United States, 35 F.3d 472, 476 (9th Cir. 1994); Adams v. FAA, 1 F.3d at 955-56; 

E.J. Friedman Co., 6 F.3d at 1359. 

a. There is No "Law to Apply" in Reviewing the Secretary of State's 
Discretionary Actions to Accept the ECA Amendment 

In addition to the cases cited above, more recent decisions of the Supreme Court indicate 

that the Secretary of State's actions under MARPOL, and consistent with 33 U.S.C. § 1909(b) 

and (c), fit squarely within the circumstances in which review of an agency action is barred by 

5 U.S.C. § 701(a)(2). In Hinck v. United States, 550 U.S. 501, 503-04 (2007), the Court 

emphasized its approval of Courts of Appeals' decisions uniformly holding that Treasury 

Secretary's decision whether to grant an abatement was not subject to judicial review where the 

statutory language provided that the Secretary "may abate the assessment of all or any part of 



Heckler addressed an agency's decision not to institute enforcement proceedings. In addition, 
the Supreme Court has interpreted § 701(a)(2) to preclude judicial review of agency decisions in 
a variety of other situations: an agency's allocation of a lump-sum appropriation, see Lincoln v. 
Vigil, 508 U.S. 182 (1993); the CIA's termination of an employee in the interests of national 
security, see Webster v. Doe, 486 U.S. 592, 599-601 (1988); an agency's refusal to grant 
reconsideration of an action because of material error, see ICC v. Bhd. of Locomotive Eng'rs, 
482 U.S. 270 (1987). See also Z. & F. Assets Realization Corp. v. Hull, 311 U.S. 470 (1941) 
(Secretary of State's certification of awards issued by an international commission pursuant to a 
treaty and under the War Claims Act of 1928 was committed to unreviewable discretion of the 
Secretary of State). 
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such interest" owed by taxpayers in certain circumstances. Id. (discussing 26 U.S.C. 

§ 6404(e)(1) (1994 ed.)). As succinctly explained by the Court: 

These decisions recognized that § 6404(e)(1) gave the Secretary complete 
discretion to determine whether to abate interest, "neither indicating] that such 
authority should be used universally nor providing] any basis for distinguishing 
between the instances in which abatement should and should not be granted." 
Any decision by the Secretary was accordingly "committed to agency discretion 
by law" under the Administrative Procedure Act, 5 U.S.C. § 701(a)(2), and 
thereby insulated from judicial review. 

Id. at 504 (citations omitted). See also Southern Ry. Co. v. Seaboard Allied Milling Corp., 

442 U.S. 444, 455-456 (1979) (agency decision unreviewable where the underlying statute, 

which provided that the agency "may" take certain actions and was silent on what factors should 

guide the agency's decision, was "written in the language of permission and discretion"). 

In accord with this Supreme Court caselaw, on numerous occasions the Ninth Circuit has 

held that statutory language similar to, and more prescriptive than, the language at issue here 

committed the decisions "to agency discretion by law" under 5 U.S.C. § 701(a)(2). For example, 

the Ninth Circuit was among the Courts of Appeal that uniformly held that the Treasury 

Secretary's abatement decisions made pursuant to 26 U.S.C. § 6404(e)(1) were unreviewable. 

The Ninth Circuit' s decision was unequivocal: 

Although the § 701(a)(2) exception is triggered only "in those rare instances 
where 'statutes are drawn in such broad terms that in a given case there is no law 
to apply,'" this is such an instance. Like the [Eleventh and Tenth Circuits], we 
conclude that § 6404(e)(1) leaves courts without "any basis for distinguishing 
between the instances in which abatement should and should not be granted." 
Lacking "judicially manageable standards ... forjudging how and when [the] 
agency should exercise its discretion," we hold that judicial review is not 
available for agency action taken pursuant to 26 U.S.C. § 6404(e)(1). 

Argabright, 35 F.3d at 476 (citations omitted). See also Adams v. FAA, 1 F.3d at 956; E.J. 

Friedman Co., 6 F.3d at 1359. 
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In addition, the Ninth Circuit has emphasized that broad delegations of authority for 
decisions that affect international relations are unreviewable under the APA. As discussed 
above, see supra at 18, the Ninth Circuit determined in CPATH, 540 F.3d 940, that the 
requirement that an advisory committee to the USTR be "fairly balanced" was not reviewable. 
The Ninth Circuit stated that whether USTR complied with the 'fairly balanced' requirement was 
"a political question that [was] best left to the other branches of government." Id. at 945. 
Importantly for APA purposes, the Ninth Circuit's unreviewability determination was made 
under the "committed to agency discretion by law" exception to review under the APA. Id. at 
944-45. Likewise, the Ninth Circuit held in Jensen v. National Marine Fisheries Svc. (NOAA), 
that the Secretary of State's approval of an international commission's regulation was 
unreviewable because such action in the field of foreign affairs was committed to agency 
discretion by law. 512 F.2d at 1 191. That holding also occurred in the context of 5 U.S.C. § 
701(a)(2). Id. As a result, both CPATH and Jensen stand for unreviewability under both the 
political question doctrine and § 701(a)(2). 

Under the caselaw developed by the Supreme Court and the Ninth Circuit, the Secretary 
of State's actions under MARPOL and consistent with 33 U.S.C. § 1909(b) and (c) are 
committed to agency discretion and unreviewable under the APA. As discussed above, sections 
1909(b) and (c) underscore the Secretary of State's discretion regarding what action to take 
regarding the proposed amendments discussed in those provisions. See supra at 17-18. Both 
provisions use the discretionary term "may," neither specifies any circumstances under which the 
Secretary of State must or even should take a particular action on the proposed amendments, and 
neither provides substantive criteria to guide the Secretary's action. Id.. The statutory language 
at issue here demonstrates, even more strongly than the statutory text in many of the cases 
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discussed above, that Congress viewed the decision of whether to take particular action regarding 
a proposed amendment as one reserved to the Secretary of State's discretion. Accordingly, the 
Secretary's decisions here are committed to agency discretion by law and are unreviewable 
under the APA. 23 

b. The Secretary of State's Decision to Accept the ECA Amendment 
Also Is Unreviewable Because Such Decisions Require 
Complicated Balancing Within the Secretary of State's Expertise 

The decisions by the Secretary of State at issue here also are not reviewable because they 
require a complicated balancing of factors that are peculiarly within the agency's expertise. See 
Heckler, 470 U.S. at 831. The Secretary of State may consider proposed amendments to 
MARPOL (including but not limited to ECAs) consistent with 33 U.S.C. § 1909(b) and (c) that 
cover a range of issues impacting the United States' foreign relations. The Secretary of State's 
decisions inherently require the complicated balancing of many factors related to international 
relations that are within the Secretary of State's expertise. 

The caselaw shows that broad reservations of discretion to the Executive Branch 

regarding foreign relations are not uncommon and that actions taken pursuant to such 

reservations typically are exempt from judicial review. For example, in Z. & F. Assets 

Realization Corp., 311 U.S. at 470, the Court held that the Secretary of State's certification of 

awards issued by an international commission pursuant to a treaty and under the War Claims Act 

of 1928 was committed to the Secretary's unreviewable discretion. The Court found that 

Congress intended to grant unreviewable discretion to the Secretary, reasoning that "it was 

23 Alaska incorrectly asserts that one must interpret "appropriate action" in section 1909(b) to 
mean that compliance with Appendix III is required. State's Br. at 20. The text of the statute 
simply does not support Alaska's assertion. If Congress wanted to require that the Secretary of 
State ensure compliance with Appendix III, then it could have specified that requirement in the 
statute. Instead, when Congress amended APPS in 2008 to include Annex VI, it chose not to add 
a reference to compliance with Appendix III. 
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natural and appropriate that Congress should entrust to the Secretary of State the decision of 

questions that might arise with respect to the propriety of the payment of awards made by the 

Commission . . . ." Id. at 486-87. The Court relied both on "(t)he literal and natural import" of 

the statutory language and "the nature of the questions presented and their relation to the conduct 

of foreign affairs within the province of the Secretary of State . . . ." Id. at 489. 

The emphasis in the caselaw on the relationship between the grant of power to the 

Executive and the conduct of foreign policy shows that the context and nature of the grant of 

power, in addition to the language that grants the power, is important in resolving issues of 

reviewability. These cases demonstrate that the statutory delegation of broad decision making 

power in the foreign relations arena is particularly appropriate, while judicial review of such 

discretionary decisions by the Executive is particularly inappropriate. 

C. Alaska's Second Cause of Action Fails Because Congress Properly Provided the 
Domestic Legal Authority to Enforce the North American ECA 

Alaska's assertions in its second cause of action that the ECA amendment "did not create 
domestic federal law" because it was neither "made by the President with the advice and consent 
of the Senate" under the Treaty Clause nor "implemented pursuant to legislation passed by both 
houses of Congress," and that "Congress has unconstitutionally yielded its lawmaking powers 
and the Senate's treaty-making role" through APPS to the Executive Branch. 2d. Am. Compl. 
49-51, 53, are premised on a fundamental misunderstanding of how MARPOL and its 
amendments are implemented as a matter of United States domestic law. 

The North American ECA amendment to MARPOL Annex VI is implemented through 
APPS, which provides the domestic legal authority to implement the MARPOL Convention and 
the annexes to which the United States is a party. The ECA amendment validly entered into 
force in accordance with the simplified amendment procedure set forth under MARPOL. This 
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simplified amendment procedure is expressly provided for in Section 1909 of APPS and is 
consistent with the Senate's understanding of the domestic procedures that would be followed 
before amendments to Annex VI, like one designating an ECA, would be accepted by the United 
States. Furthermore, the text of APPS and the ratification history of Annex VI provide an 
acceptable delineation of the area in which the Secretary of State exercises her discretion in 
taking action with respect to amendments to the MARPOL annexes, particularly in light of the 
wide latitude accorded to the Executive Branch in the arena of foreign affairs. Accordingly, 
Alaska's second cause of action fails to state a claim upon which relief can be granted, and 
should be dismissed. 

1. APPS Provides Explicit Domestic Legal Authority to Enforce the ECA 

Alaska argues that the Annex VI amendment creating the ECA is not domestic federal 
law because it was neither "made by the President with the advice and consent of the Senate" 
pursuant to the Treaty Clause nor "implemented pursuant to legislation passed by both houses of 

24 

Congress." 2d Am. Compl. Iffl 50-51. Alaska's contention is plainly wrong as a matter of law. 
The ECA entered into force for the United States consistent with both the Senate's understanding 



It should also be noted that Alaska's binary approach is unduly narrow and ignores decades of 
practice and precedent. The Supreme Court has repeatedly upheld international agreements 
implemented pursuant to the President's sole Article II authority, as giving rise to domestically 
enforceable obligations even in the absence of Congressional or Senate action related to the 
agreement. American Ins. Ass'n v. Garamendi, 539 U.S. 396, 415-17 (2003) (preempting a state 
statute that posed an obstacle to Executive Branch policy rooted in executive agreements 
involving settlement of Holocaust-era claims); Dames & Moore v. Regan, 453 U.S. 654 (1981) 
(upholding an executive agreement settling claims against the government of Iran in resolution 
of the Iranian hostage crisis); see also United States v. Belmont, 301 U.S. 324, 330-31 (1937); 
United States v. Pink, 315 U.S. 203, 222-23 (1942). Moreover, the Supreme Court has upheld 
treaty-authorized agreements, i.e., international agreements called for in treaties, viewing them as 
having been authorized by the Senate when the Senate gave its advice and consent to the treaty 
in question. O'Connor v. United States, 479 U.S. 27 (1986); Wilson v. Girard, 354 U.S. 524 
(1957). See generally Cong. Research Serv., S. Pit. No. 106-71, 106th Cong., 2d Session., 
Treaties and Other International Agreements: The Role of the United States Senate 86-92 (2001) 
(identifying examples of sole executive and treaty-authorized agreements). 
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in giving its advice and consent to Annex VI and with its implementation through legislation 
passed by both houses of Congress. 

As amended in 2008, APPS expressly provides legal authority for domestic 
implementation of Annex VI and subsequent amendments. By its plain language, APPS 
authorizes "the Secretary [of the department in which the Coast Guard is operating to] enforce 
the MARPOL Protocol." 33 U.S.C. § 1903(a). It provides that "[i]t is unlawful to act in 
violation of the MARPOL Protocol," 33 U.S.C. § 1907(a), and authorizes investigations of and 
imposes civil and criminal penalties for violations of the MARPOL Protocol. 33 U.S.C. §§ 
1907(b), 1908. Moreover, APPS defines "MARPOL Protocol" as "the Protocol of 1978 relating 
to the International Convention for the Prevention of Pollution from Ships, 1973, and includes 
the Convention." 33 U.S.C. § 1901(a)(4). "Convention," in turn, is defined as "the International 
Convention for the Prevention of Pollution from Ships, 1973, including Protocols I and II and 
Annexes I, II, V, and VI thereto, including any modification or amendments to the Convention, 
Protocols or Annexes which have entered into force for the United States." 33 U.S.C. 
§ 1901(a)(5) (emphasis added). Thus, every reference to the "MARPOL Protocol" throughout 
APPS, by definition, includes Annex VI and its amendments. Given that the definition of 
"MARPOL Protocol" includes Annex VI and its amendments, APPS clearly provides that the 
ECA, as an amendment to Annex VI, is enforceable domestic law. Accordingly, APPS explicitly 
provides the legal authority to implement the ECA amendment. 

To the extent Alaska is arguing that implementing legislation can only render an 
international commitment enforceable if Congress passes such legislation following the 
negotiation and conclusion of the international commitment, that is equally wrong. 
Congressional ex ante authorization for international agreements extends to the earliest days of 
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the nation. In 1792, Congress authorized the Postmaster General to enter into mail-exchange 
agreements. Act of Feb. 20, 1792, ch. 7, § 26, 1 Stat. 239; this authorization now takes the form 
of a grant of authority to the Secretary of State "to conclude postal treaties, conventions, and 

25 

amendments related to international postal services . . . ." 39 U.S.C. § 407(b)(1). See also 
B. Altman & Co. v. United States, 224 U.S. 583, 597 (1912) (finding that an executive agreement 
had been properly made pursuant to the authority of the Tariff Act of 1897, which had been 
enacted years earlier, and which had created domestically enforceable tariff rates). 

Alaska's reliance on Medellin v. Texas, 552 U.S. 491 (2008), is misplaced. While 
Medellin turned on the question of whether Article 94 of the Charter of the United Nations was 
"self-executing" and thus directly enforceable in court, id. at 504, the United States does not 
contend that the ECA amendment is self-executing. Rather, the domestic legal authority for EPA 
and the Coast Guard to enforce the ECA is not MARPOL, but APPS. 

Further, there is no support for Alaska' s suggestion that language in the Senate Foreign 
Relations Committee Report noting that Annex VI "will require implementing legislation" 
means that the Senate "implicitly prohibited the executive branch from unilaterally making any 
of the treaty obligations in Annex VI - including any obligations flowing from amendments - 
domestic federal law." Plaintiff's Memorandum in Support of Motion for Preliminary Injunction 



25 Other examples of ex ante congressional authorizations to implement international agreements 
include: Section 123 of the Atomic Energy Act of 1954, 42 U.S.C. § 2153, which provides 
authority to implement certain nuclear cooperation agreements; the Social Security Amendments 
of 1977, 42 U.S.C. § 433, which authorizes implementation of agreements establishing totalization 
arrangements related to social security systems, and prescription of regulations implementing such 
agreements; the Fishery Conservation and Management Act of 1976, 16 U.S.C. §§ 1822-1823, 
which authorizes ex ante the negotiation and conclusion of international fisheries agreements, 
without any further legislative action. See generally Cong. Research Serv., Treaties and Other 
International Agreements: The Role of the United States Senate at 78-79 nn. 61-71 (2001) 
(identifying examples of congressional authorizations, including ex ante authorizations, to 
conclude international agreements). 



State of Alaska v. Clinton, etal. 

No. Biiz-gfcg^L^^^i^^sLQ Docum ent 49 Filed 11/09/12 Page 47 of 92 



(State's Br.) at 30 (ECF Doc. No. 19). This argument is based on a misunderstanding of the 
meaning of the Committee Report statement and ignores the chronology of the ratification of 
Annex VI and amendments to APPS. At the time of the Senate hearings regarding Annex VI, 
APPS was not applicable to Annex VI, because Congress had not yet amended APPS to 
implement Annex VI. Indeed, Ambassador David Balton acknowledged at the Senate Foreign 
Relations Committee hearing on Annex VI that legislation to implement Annex VI was 
necessary and "would likely take the form of a series of amendments" to APPS. See Hearing 
Before the Committee on Foreign Relations, United States Senate, S. Hrg. No. 109-324, at 16 
(Sept. 29, 2005). After the Senate gave advice and consent to Annex VI, APPS the overarching 
implementing legislation for MARPOL - was amended to encompass and grant enforcement 
authority for Annex VI. The need for implementing legislation identified by the Senate Foreign 
Relations Committee was thus satisfied by the 2008 amendment to APPS. Accordingly, the 
language Alaska identifies in the Committee Report does not draw into question the plain 
meaning of APPS authority and definitions, 33 U.S.C. §§ 1901(4), 1901(5), 1903(a), 1907(b), 
1908, which provide the domestic federal law implementing the MARPOL Protocol, including 
the ECA. 

2. The ECA Amendment Was Validly Brought into Force for the United States, 
Consistent with the Senate's Understanding and as Confirmed in APPS 

As addressed above, the relevant source of domestic law to implement MARPOL in this 
case is APPS and not the ECA amendment itself. In addition, the ECA amendment itself also 
validly entered into force for the United States in accordance with the simplified amendment 
procedure set forth in MARPOL without the need to return to the Senate for advice and consent. 

On April 2, 2009, the United States and Canada submitted the ECA Proposal to the 
MEPC. The MEPC thereafter approved the proposal for potential adoption at the next MEPC 
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meeting. At that meeting, the parties to Annex VI, acting through the MEPC, adopted the annex 
amendment through MEPC resolution 190(60) on March 26, 2010. In accordance with the 
requirements of MARPOL, the amendment entered into force on August 1, 201 1 for all parties. 

In giving its advice and consent to Annex VI, the Senate understood that Annex VI 
amendments, like the one designating an ECA, would be subject to the simplified amendment 
procedure and would not go back to the Senate for further advice and consent. 26 The treaty 
package transmitted to the Senate for advice and consent expressly stated that "amendments to 
Annex VI could ... be adopted and enter into force through the . . . simplified amendment 
procedure specified in Article 16(2) of the MARPOL Convention of 1973," and that "[p]ursuant 
to longstanding practice under the MARPOL Convention, U.S. acceptance of amendments to 
Annex VI will not require further advice and consent by the Senate." Protocol of 1997 
Amending MARPOL Convention, S. Treaty Doc. No. 108-7, at X (2003). In a question 
submitted for the record following a Senate committee hearing on Annex VI, Senator Biden 
acknowledged that "[a]mendments to MARPOL Annexes proceed through a simplified 
amendment procedure [and that] U.S. acceptance of amendments to Annex VI would not, 
therefore, involve Senate consent." S. Hrg. No. 109-324, at 41. The same simplified amendment 



The Senate, in giving its advice and consent to treaties containing similar simplified 
amendment provisions, has often made clear when it neither expects nor requires that 
amendments made to treaties pursuant to such processes be referred to the Senate for its advice 
and consent prior to those amendments entering into force for the United States. A Senate 
Foreign Relations Committee report issued in 2004 identifies several arms control treaties that 
allow for a simplified amendment process and for which the Senate has not insisted that such 
amendments be referred for advice and consent. Report on the Protocol to the Agreement of the 
International Atomic Energy Agency Regarding Safeguards in the United States, S. Exec. Rep. 
No. 108-12, at 34 (2004). The report specified that "in giving its advice and consent to these 
treaties in the first instance, the Senate has also given its consent in advance to the modifications 
adopted pursuant to those processes." Id. (emphasis added). 
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process had already applied for decades to amendments to other MARPOL annexes, and the 

27 

Senate similarly did not object. 

Other MARPOL Annex amendments adopted and accepted through these procedures 
have varied both in substance and in scope, including, among many other examples dating back 
to the 1980s, amendments to other MARPOL Annexes creating special geographic areas where 
similarly heightened standards apply, e.g. resolution MEPC.48.31 (1991) (designating the Gulf 
of Mexico and the Caribbean Sea as a special area under Annex V regarding garbage from 
ships), and amendments designating which noxious liquid substances are regulated at all under 
Annex II, see resolution MEPC.l 18(52) (2004). In some cases, both before and after the 
Senate's advice and consent to Annex VI and the 2008 amendments to APPS, these amendments 
have affected enough provisions that they replace the entire text of a MARPOL Annex with a 
modified version. See, e.g., resolution MEPC.l 17(52) (2004) (thoroughly reorganizing and 
adding new provisions to Annex I on oil pollution); resolution MEPC. 176(58) (2008) (increasing 
the stringency of Annex VI requirements globally, not only in ECAs but also in all marine areas, 
and making other changes). 

The amendment designating the North American ECA was among the types of 
amendments expressly highlighted by the Senate in its consideration that certain MARPOL 
amendments would not be brought to the Senate for its advice and consent. The Secretary of 
State's letter to the President transmitting Annex VI for approval specified that "[t]he United 
States may seek the establishment of SOx Emission Control Areas in certain areas pursuant to 

In a different context, the Supreme Court considered a treaty containing a simplified 
amendment procedure at length without questioning its validity. See Japan Whaling Assoc. v. 
Am. Cetacean Soc, 478 U.S. 221, 227 (1986) (discussing the provision that any country may 
object to such an amendment, and noting that Japan's timely objection to certain amendments 
meant it was not bound by those provisions). 
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the procedures set out in Appendix III to Annex VI." S. Treaty Doc. No. 108-7, at VI. The 
Senate Foreign Relations Committee Report on Annex VI acknowledged that "[t]he executive 
branch has indicated that, upon ratification of Annex VI, the United States may seek the 
establishment of one or more SECAs in the United States pursuant to the procedures set out in 
Appendix III to Annex VI." S. Exec. Rep. No. 109-13, at 4. At the Senate committee hearing 
regarding Annex VI, Senator Lugar asked about the process for ECA designation. S. Hrg. No. 
109-324, at 15. Ambassador Balton acknowledged that the possibility of a North American ECA 
proposal was under consideration, and Bryan Wood-Thomas, then Associate Director of the 
Office of Transportation and Air Quality at EPA explained that an ECA proposal must meet 
specific criteria outlined in the treaty. Id. at 15-16. In response to a question from Senator Biden 
submitted following the Senate committee hearing, Ambassador Balton explained that EPA was 
working with interested states of the United States to study whether an ECA designation was 
warranted for any of the United States coastal waters. Id. at 41. 

Additionally, APPS confirms this understanding of the simplified amendment procedure 
under MARPOL. APPS provides that a proposed amendment to Annex VI or its appendices 
"may be the subject of appropriate action on behalf of the United States by the Secretary of 
State." 33 U.S.C. § 1909(b). APPS is similar to other implementing statutes that both provide ex 
ante authority to implement amendments to treaties and contemplate a domestic process for 
implementing amendments that do not have to receive Senate advice and consent. For example, 
the Whaling Convention Act of 1949, which implements the International Convention for the 
Regulation of Whaling, including an annexed schedule of regulations and its amendments, 
provides that the Secretary of State, with the concurrence of the Secretary of Commerce, may 
"present or withdraw any objections on behalf of the United States Government to such 
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regulations or amendments of the schedule to the convention as are adopted by the [International 
Whaling] Commission and submitted to the United States Government in accordance with article 
V of the convention." 16 U.S.C. § 916b. The Coast Guard Authorization Act of 2010 
implements the Anti-Fouling Convention and authorizes the Secretary of Homeland Security to 
administer and enforce the treaty and its annexes, "including any amendments to the Convention 
or annexes which have entered into force for the United States," and is accompanied by 
legislative history making clear that the Senate did not expect amendments to certain parts of the 
treaty to require Senate advice and consent. 33 U.S.C. §§ 3801(3), 3803; International 
Convention on the Control of Harmful Anti-Fouling Systems on Ships, S. Exec. Rep. No. 110- 
19, at 9 (2008) (recognizing that the Anti-Fouling Convention provided for a simplified 
amendment procedure and indicating that "[a]mendments to Annexes 2, 3, and 4 [of the 
convention] should not, in the normal course, rise to the level of those that require the advice and 
consent of the Senate"). 

3. APPS Is Not an Unconstitutional Delegation of Authority 

Alaska mistakenly argues that Congress, in 33 U.S.C. § 1909, has unconstitutionally 
delegated its or the Senate's authority. This argument ignores the actual function of APPS and 
the Senate's understanding of the MARPOL annex amendment process and misapplies the 
precepts of the nondelegation doctrine. 

28 In addition, there is some doubt whether Section 1909 can be characterized as a delegation of 
authority. As we point out in fn.13, supra, the authority to bring an EC A into force for the 
United States is premised on a combination of inherent executive authority, the Senate's express 
authorization of an amendment process that contemplated entry into force of certain amendments 
without Senate advice and consent, and Congress's confirmation of this approach in Section 
1909. Further, because acceptance of the ECA amendment in and of itself does not give rise to 
domestically enforceable U.S. law - the ECA is rather implemented through the other sections of 
APPS - it is not clear that 1909 itself amounts to domestic lawmaking, which is the basis for the 
non-delegation doctrine. 
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In upholding ex ante congressional implementations of international agreements, as 
discussed supra at 32-33, the Supreme Court has also rejected nondelegation challenges to such 
authorizations. Marshall Field & Co. v. Clark, 143 U.S. 649, 693-94 (1892); J.W. Hampton, Jr., 
& Co. v. United States, 276 U.S. 394, 410-11 (1928). There is no merit here to the notion that 
the authority reflected ex ante in APPS for the Secretary of State to accept amendments to Annex 
VI and for EPA and the Coast Guard to enforce them is unconstitutional. To the extent Alaska 
claims that APPS represents an unconstitutional delegation of congressional legislative authority 
by implementing an amendment to Annex VI that was not submitted to the Senate for further 
advice and consent, see 2d Am. Compl. \ 53, that argument misunderstands the means through 
which the ECA amendment was made domestically enforceable. 

Second, Alaska's argument that APPS represents an unconstitutional delegation of the 
Senate's treaty-making role, 2d Am. Compl. \ 53 ignores the fact that APPS and the history of 
the Senate's review of MARPOL Annex VI provide a clear delineation of the area within which 
the Secretary of State is to exercise her discretion. Although the nondelegation doctrine "is 
central to the notion of separation of powers," In re Nat' I Sec. Agency Telecomms. Records 
Litig., 671 F.3d 881, 895 (9th Cir. 2011), cert, denied, 2012 WL 1106776 (Oct. 9, 2012), the 
Supreme Court has only twice invalidated a statute under this doctrine. Id. ; see also Leslie Salt 
Co. v. United States, 55 F.3d 1388, 1396 n.3 (9th Cir. 1995) ("The vitality of the nondelegation 
doctrine is questionable . . . ."). Moreover, the "[delegation of foreign affairs authority is given 
even broader deference than in the domestic arena." Freedom to Travel Campaign v. Newcomb, 
82 F.3d 1431, 1438 (9th Cir. 1996), quoted in United States v. Chi Tong Kuok, 671 F.3d 931, 939 
(9th Cir. 2012). For instance, in United States v. Curtiss-Wright Export Corp., 299 U.S. 304 
(1936), the Supreme Court rejected a nondelegation challenge to a congressional act 
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criminalizing violations of the President's prohibition (itself authorized by Congress) of the sale 
of weapons to countries engaged in armed conflict in the Chaco. Id. at 312. The Court 
recognized that it was "dealing not alone with an authority vested in the President by an exertion 
of legislative power, but with such an authority plus the very delicate, plenary and exclusive 
power of the President as the sole organ of the federal government in the field of international 
relations." Id. at 319-20; see also Clinton v. City of New York, 524 U.S. 417, 445 (1998) (noting 
that "this Court has recognized that in the foreign affairs arena, the President has 'a degree of 
discretion and freedom from statutory restriction which would not be admissible were domestic 
affairs alone involved'") (quoting Curtiss-Wright, 299 U.S. at 320). The Supreme Court has 
recognized that 

because of the changeable and explosive nature of contemporary international 
relations, and the fact that the Executive is immediately privy to information 
which cannot be swiftly presented to, evaluated by, and acted upon by the 
legislature, Congress - in giving the Executive authority over matters of foreign 
affairs - must of necessity paint with a brush broader than it customarily wields 
in domestic areas. 

Zemel v. Rusk, 381 U.S. 1, 17 (1965). For this reason, courts have cautioned that "the 
nondelegation doctrine has even less applicability to foreign affairs." Doe v. Bush, 323 F.3d 133, 
143-44 (1st Cir. 2003) (citing Zemel, 381 U.S. at 17). 

In general, Courts will uphold a congressional delegation of decision making authority to 
another branch of government as "constitutionally sufficient if Congress clearly delineates the 
general policy, the public agency which is to apply it, and the boundaries of this delegated 
authority." Mistretta v. United States, 488 U.S. 361, 372-73 (1989) (quotation omitted). "With 
respect to federal agencies, only very broad, literally standardless grants of legislative power will 
offend the Constitution." Wileman Bros. & Elliott, Inc. v. Giannini, 909 F.2d 332, 337 n.9 (9th 
Cir. 1990). "So long as Congress 'lay[s] down by legislative act an intelligible principle to 
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which the person or body authorized to [act] is directed to conform, such legislative action is not 
a forbidden delegation of legislative power.'" 30 Toubyv. United States, 500 U.S. 160, 165 
(1991) (quoting J.W. Hampton, Jr., & Co., 265 U.S. at 409). 

Recognizing the inherent authority the Executive Branch already possesses in the field of 
foreign affairs, courts have upheld statutes according very broad discretion. Recently, in In re 
National Security Telecommunications Records Litigation, the Ninth Circuit rejected a 
nondelegation challenge to a provision of the Foreign Intelligence Surveillance Act authorizing 
the Attorney General to immunize from suit telecommunications companies that cooperated with 
the government's intelligence-gathering efforts. 671 F.3d 881 (9th Cir. 201 1). In upholding the 
statutory provision, the court pointed out that "[t]he Supreme Court has repeatedly underscored 
that the intelligible principle standard is relaxed for delegations in fields in which the Executive 
has traditionally wielded its own power." Id. at 897-98 (citing Loving v. United States, 517 U.S. 
748, 772 (1996); Curtiss-Wright, 299 U.S. at 324; Freedom to Travel Campaign, 82 F.3d at 
1438); see also Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635 (1952) (Jackson, J., 
concurring). 



The Ninth Circuit recently noted that "the [Supreme] Court has countenanced as intelligible 
seemingly vague principles in statutory text such as whether something would 'unduly or 
unnecessarily complicate,' or be 'generally fair and equitable,' in the 'public interest,' or 
'requisite to protect the public health.' Statutes authorizing the recovery of 'excessive profits,' 
and allowing action when 'necessary to avoid an imminent hazard to public safety' also passed 
the test. The Supreme Court has 'almost never felt qualified to second-guess Congress regarding 
the permissible degree of policy judgment that can be left to those executing or applying the 
law.'" In re Nat'l Sec. Agency Telecomms. Records Litig., 671 F.3d at 896 (citations omitted). 
See also Envtl. Def. Center, Inc. v. EPA, 344 F.3d 832, 877 (9th Cir. 2003) (describing Supreme 
Court caselaw upholding statutes establishing nonquantitative standards). The Ninth Circuit has 
further held that the intelligible principle requirement is intended not to "permit a court to 
ascertain whether the will of Congress has been obeyed," but rather "simply to channel the 
discretion of the executive and permit Congress to determine whether its will is being obeyed." 
United States v. Bozarov, 91 A F.2d 1037, 1041 (9th Cir. 1992). 
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The authority described in APPS to accept or declare nonacceptance of amendments to 
Annexes I, II, V, and VI to MARPOL that are received by the United States pursuant to Article 
16 passes muster under these standards. Section 1909(b) of APPS permits the Secretary of State 
to take "appropriate action . . . following consultation with the Secretary, or the Administrator as 
provided for in this chapter, who shall inform the Secretary of State as to what action he 
considers appropriate . . . ." 33 U.S.C. § 1909(b). Any amendment to Annex VI, moreover, 
would be limited by MARPOL article 16(7), which provides that "[a]ny amendment ... to an 
Annex shall relate to the substance of that . . . Annex and shall be consistent with the articles of 
the present Convention." The substance and purpose of Annex VI is reflected in its title, 
"Regulations for the Prevention of Air Pollution from Ships." Although the Secretary of State 
retains broad discretion consistent with APPS, including the ability to make a declaration of 
nonacceptance and thereby opt out of the proposed amendments specified in those sections, the 
limitation of this discretion to specified annexes to MARPOL, and hence to the type and content 
of amendments that would be proposed to those annexes, provides a bounded and intelligible 
principle to guide her. MARPOL' s explicit requirement that annex amendments related to the 
substance of the annex and consistent with the MARPOL Convention framework further limits 
the area in which the Secretary of State may exercise her discretion. 

The extensive record of the Senate's understanding of the annex amendment and ECA 
designation processes further confirms the "intelligible principle" reflected in APPS. Legislative 
history takes on added importance when reviewing statutes under the nondelegation doctrine. 
See Mistretta, 488 U.S. at 376 n.10; Owens v. Republic of Sudan, 531 F.3d 884, 890 (D.C. Cir. 
2008) (when reviewing statutes under the nondelegation doctrine, the court "do[es] not confine 
[itself] to the isolated phrase in question, but utilize[s] all the tools of statutory construction, 
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including the statutory context and, when appropriate, the factual background of the statute to 
determine whether the statute provides the bounded discretion that the Constitution requires"); In 
re Nat' I Sec. Agency Telecomms. Records Litig., 671 F.3d at 897 (noting that "context matters" 
in nondelegation analysis and reviewing Senate report to provide additional background to 
identify intelligible principle behind challenged statute). 

As discussed above, the Senate expressly recognized that the United States would likely 
seek the establishment of an ECA and that submission would be carried out "pursuant to the 
procedures set out in Appendix III to Annex VI." E.g., S. Treaty Doc. No. 108-7, at VI, S. Exec. 
Rep. No. 109-13, at 4. More broadly, the Senate recognized that amendments to Annex VI could 
be adopted pursuant to a simplified amendment procedure and without further Senate approval. 
The Senate also discussed the policy goals of MARPOL broadly and Annex VI more 
specifically, S. Treaty Doc. No. 108-7, at 2, which provides additional direction to the Secretary 
of State in determining what "appropriate action" with respect to a proposed amendment would 
satisfy those goals. By referencing the policy aims, structure, and content of MARPOL, 
identifying the Secretary of State as the relevant executive branch actor, and specifying that the 
Secretary of State may take "appropriate action" with respect to a defined subset of amendments 
within the framework of MARPOL, the Senate and Congress have provided an intelligible 
principle to delineate the boundaries of the authority described in APPS. See Mistretta, 488 U.S. 
at 372-73. Cf. Chi Tong Kuok, 671 F.3d at 939 (holding that the Arms Export Control Act 
provided an intelligible principle by authorizing the President specifically to designate articles or 
services "which shall be considered as defense articles and defense services," and by placing the 
delegation in the context of the policy goal of "furtherance of world peace and the security and 
foreign policy of the United States"). 
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Here, Alaska's challenge is to a statutory provision addressing the Secretary of State's 

actions with respect to a treaty. In light of the context of APPS Section 1909 in a "field[] in 

which the Executive has traditionally wielded its own power," Nat' I Security Telecomms. 

Records Litig., 671 F.3d at 897-98, this Court should afford even broader deference in its review 

of Alaska's nondelegation challenge. Such heightened deference counsels even more strongly in 

favor of upholding APPS's provision for acceptance of amendments to Annex VI. 

Accordingly, this Court should dismiss Alaska's second cause of action. 

D. Alaska Has Failed to State a Claim for Violation of the APA Because the 
Geographic Scope of the North American EC A Was Not the Subject of 
Domestic Rulemaking 

Alaska's misunderstanding of the MARPOL Annex VI amendment process is illustrated 
by the Third and Fourth Causes of Action in its Second Amended Complaint, which assert what 
appear to be alternative APA claims. In its Third Cause of Action, Alaska asserts that EPA's 
rules have "the effect" of designating the geographic scope of the ECA and, thus, violated the 
APA by not providing interested persons with notice and an opportunity to comment on the 
geographic scope of the ECA. 2d Am. Compl. f 57. In its Fourth Cause of Action, Alaska 
asserts that EPA's failure to designate the geographic scope of the ECA pursuant to a rulemaking 
under Section 1903 of APPS, and its reliance instead on the Secretary of State's acceptance of 
the ECA amendment to MARPOL Annex VI, denied interested persons notice and an 
opportunity to comment on the scope of the ECA. Id. IFfl 58-61. 



To the extent Alaska argues that enforcement of the ECA is unconstitutional because 
the procedure for accepting the ECA amendment did not involve seeking further advice and 
consent of the Senate, this argument is a nonjusticiable political question. Made in the USA 
Foundation, 242 F.3d 1300 (holding that the issue of whether NAFTA amounted to a treaty 
requiring Senate advice and consent was a nonjusticiable political question). 
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To bring a claim under the APA against EPA, Alaska must identify an EPA "[a]gency 
action made reviewable by statute" or a "final agency action for which there is no other adequate 
remedy in a court . . .." 5 U.S.C. § 704. Both causes of action should be dismissed because the 
geographic scope of the North American ECA properly was established through MARPOL and 
APPS, not through a domestic rulemaking or other EPA action. In implementing MARPOL 
through APPS, Congress gave EPA and Coast Guard no discretion to alter the geographic scope 
of a designated ECA. Accordingly, the third and fourth causes of action fail to state a claim 
upon which relief may be granted because there is no EPA "agency action" here that requires 
compliance with, or is subject to review under, the APA. 

1. EPA's Rule Did Not Designate the Geographic Scope of the North American ECA 

Alaska's only challenge to the North American ECA is the ECA's inclusion of Alaska 
within its geographic boundaries. The precise boundary of the North American ECA, however, 
was adopted by the MARPOL parties acting through the IMO in 2010. The United States and 
Canada, as parties to MARPOL Annex VI, submitted a joint proposal to the IMO in March 2009 
to amend Regulations 13 and 14 of Annex VI to include a North American ECA. The MARPOL 
parties' action in response to that proposal, adopting and accepting the ECA amendment in 2010- 
201 1, established the geographic scope of the North American ECA. 

EPA's Marine Diesel Rule did not establish the geographic scope of the North American 

32 

ECA, which instead was adopted and accepted by the parties to Annex VI. Under MARPOL 
and APPS, EPA has no authority to alter the geographic boundary of the North American ECA 



~ In the preamble to the rule, EPA stated that a proposal to designate the North American ECA 
had been submitted to the IMO and that the "earliest possible adoption date is . . . March 2010." 
Marine Diesel Rule, 75 Fed. Reg. at 22,924. Alaska has not identified any portion of the rule 
that designates the geographic scope of the North American ECA. 
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adopted by the IMO and entered into force with respect to the United States. Once the North 
American ECA entered into force for the United States, it became applicable to United States- 
flagged and foreign-flagged ships as provided in APPS without the need for any EPA 
regulations. 

In instances where an amendment to a MARPOL Annex is clear and is directly 
implemented by APPS, such as the boundaries of the North American ECA amendment to 
MARPOL Annex VI, there is no need for new implementing legislation or new rulemaking. 
Since at least 1994, the Coast Guard has issued conforming amendments to its regulations to 
reflect such amendments to MARPOL without notice and comment. See, e.g., Upgrades to Bulk 
Hazardous Materials Tables, 59 Fed. Reg. 45,132, 41,135 (Aug. 31, 1994) (no notice and 
comment provided because the amendments are required under APPS to ensure that the Coast 
Guard regulations are consistent with revisions to IMO's chemical codes); Upgrades to the 
Noxious Liquid Substances Lists, 59 Fed. Reg. 45,146 (Aug. 31, 1994) (same). 

For example, the Coast Guard recently recognized the entry into effect of requirements 
regarding the Wider Caribbean Region (WCR) "special area" entitled to heightened restrictions 
for the prevention of pollution by garbage under MARPOL Annex V, without the need for 
further implementing legislation. 77 Fed. Reg. 19,537 (Apr. 2, 2012). In issuing this rule, the 
Coast Guard expressly stated that it had no discretion in the implementing regulations to change 
the treaty requirements and therefore invoked the good cause exception to notice and comment: 

33 The Alaska boundary of the North American ECA amendment is clear on its face as 
demonstrated by the pages of coordinates provided generally, and the specific reference to 
coordinates including waters off the coast of Alaska. EPA had no authority to propose to amend 
those coordinates by rulemaking. See International Maritime Organization, Information on 
North American Emission Control Area (ECA) Under MARPOL Annex V7(May 31, 2010), 
http://www.epa.gov/otaq/regs/nonroad/marine/ci/mepcl-circ-re-na-eca.pdf 



State of Alaska v. Clinton, etal. 

No. 3-i2-e?aW$:i%§:\/Vdffl.&-SLG Document 49 Filed 11/09/12 Page 60 of 92 



The Coast Guard did not publish a Notice of Proposed Rulemaking (NPRM) for 
this amendment. Under 5 U.S.C. 553(b)(B), the Coast Guard finds that good 
cause exists for not publishing an NPRM, because this final rule does not call for 
any substantive legal changes. In short, the rule merely corrects in the Coast 
Guard's regulations the list of special areas currently in effect. Under IMO rules, 
as incorporated by the Act to Prevent Pollution from Ships (APPS) and 33 CFR 
151.53(b), the WCR is already in effect under U.S. law. 

Id. at 19,538; see also 60 Fed. Reg. 43,374, 43,375 (Aug. 21, 1995). Similarly, the geographic 

scope of the North American ECA became domestically enforceable when it entered into force 

for the United States following its adoption at the IMO, without the need for additional 

implementing legislation or rulemaking. Marine Diesel Rule, 75 Fed. Reg. at 22,903 ("[APPS] 

implements Annex VI and makes those requirements enforceable domestically."). EPA's rule 

does not designate, nor does it have the "effect" of designating the geographic scope of the North 

American ECA. 

2. APPS Does Not Require EPA to Designate the Geographic Scope of ECAs 

In its fourth cause of action, Alaska asserts that "APPS only applies with respect to 
foreign-flagged ships in an ECA when the ECA is 'designated under section 1903' of APPS." 
2d Am. Compl. \ 60. That assertion is wrong. The provision in Section 1902(a) of APPS quoted 
by Alaska in support of this erroneous proposition describes what ships are subject to APPS, and 
includes both United States-flagged and foreign-flagged ships operating in the parts of the ECA 
that are within United States jurisdiction. APPS Section 1902(a)(1) plainly applies all parts of 
MARPOL to which the United States has joined - including Annex VI and any amendments 
thereto - to United States-registered ships "wherever located." Moreover, APPS Section 
1902(a)(5) expressly applies the MARPOL Annex VI provisions to foreign-flagged ships in a 
port, shipyard, terminal or the internal waters of the United States and to foreign-flagged ships in 
the following specific geographic areas: 
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(i) the navigable waters or the exclusive economic zone of the United States; 

(ii) an emission control area designated pursuant to section 1903 of this title; 

or 

(iii) any other area that the Administrator, in consultation with the Secretary 
and each State in which any part of the area is located, has designated by order as 
being an area from which emissions from ships are of concern with respect to 
protection of public health, welfare, or the environment. 

33 U.S.C. § 1902(a)(5)(B); see also id. § 1902(a)(5)(C), (D). 34 

In arguing that APPS only applies when an ECA is "designated under section 1903," 

Alaska ignores those provisions of Section 1902(a)(5) that unambiguously apply Annex VI to 

foreign-flagged ships located in a port, shipyard, terminal or the internal waters of the United 

States, and in the navigable waters or the exclusive economic zone of the United States. APPS 

both applies MARPOL standards to such ships and authorizes action to enforce those standards, 

to the extent consistent with international law, including the provisions in MARPOL requiring 

enforcement action. See, e.g., 33 U.S.C. §§ 1903(a), 1912; MARPOL Convention articles 4 and 

6. 

The decision in Defenders of Wildlife v. Gutierrez, 532 F.3d 913 (D.C. Cir. 2008), cited 
by Alaska as the basis for its APA claim here, is inapplicable. In Gutierrez, plaintiff 
environmental groups challenged the adequacy of the Coast Guard's designated ship traffic 
separation schemes around United States ports known to be habitat for the endangered right 
whale. The Coast Guard argued that the IMO, through the International Convention for the 
Safety of Life at Sea (SOLAS), directed the traffic separation schemes it designated. The court 
disagreed, finding no domestic legislation that implemented SOLAS and finding that the Coast 



"Navigable waters" include the internal waters of the United States and the territorial sea of 
the United States - which extends 12 nautical miles from the coastline. 33 U.S.C. § 1901(a)(7) 
(citing Presidential Proclamation 5928 of Dec. 27, 1988). The "exclusive economic zone" of the 
United States is contiguous to the territorial sea and extends to a distance of 200 nautical miles 
from the baseline from which the breadth of the territorial sea is measured. 33 U.S.C. § 1956(3) 
(citing Presidential Proclamation 5030 of March 10, 1983). 
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Guard had the sole duty to promulgate traffic separation schemes in United States waters, 
including the obligation to consult with other federal agencies and to consider the Endangered 
Species Act. In contrast, APPS implements MARPOL Annex VI, including any subsequent 
amendments to Annex VI such as an ECA. Because no regulations were required to enforce the 
ECA requirements against foreign-flagged ships of MARPOL Annex VI parties, the APA does 
not apply. 

3. The APA Did Not Require EPA to Undertake Notice-And-Comment Rulemaking 
Even if Alaska could point to an agency action for which EPA failed to provide notice 
and an opportunity for public comment, no such procedures were required here, because the 
APA expressly exempts determinations that involve "a military or foreign affairs function of the 
United States." 5 U.S.C. § 553(a)(1). The foreign affairs exception to the APA should be 
broadly interpreted and applies to government actions that '"clearly and directly' involve a 
'foreign affairs function.'" City of New York v. Permanent Mission of India to UN, 618 F.3d 
172, 202 (2nd Cir. 2010) (quoting Mast Indus., Inc. v. Regan, 596 F.Supp. 1567, 1582 (Ct. Int'l 
Trade 1984)). The North American ECA clearly and directly involves a foreign affairs function 
in that it carries out the duties that the United States agreed to in joining MARPOL Annex VI. 
Because the North American ECA concerns our nation's relationship with other MARPOL 
parties, and with ships registered in foreign countries within the waters of the United States, as 
well as United States-flagged ships within Canada's waters, its implementation by EPA as 
provided in APPS is government action that clearly and directly involves foreign affairs 
functions of the United States. 

The fact that the North American ECA has domestic effects does not preclude the 
applicability of the APA's foreign-affairs exception. Courts have long recognized that agency 
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action within the foreign-affairs exception will typically affect domestic actors. See, e.g., 
WBEN, Inc. v. United States, 396 F.2d 601, 616 (2nd Cir. 1968) (foreign- affairs exception 
applies where FCC implemented treaty requirement, despite direct domestic impact); 
International Bhd. Teamsters v. Pena, 17 F.3d 1478, 1486 (D.C. Cir. 1994) ("the rule does no 
more than carry out obligations to a foreign nation undertaken for purposes of resolving a 
problem requiring coordination"). As in WBEN and Teamsters, this Court should conclude here 
that the APA does not require notice and comment prior to the adoption of an ECA amendment. 

IV. ARGUMENT IN OPPOSITION TO 
ALASKA'S MOTION FOR PRELIMINARY INJUNCTION 

For the reasons set forth above, the United States' Motion to Dismiss should be granted 
and Alaska's claims dismissed. Alaska's Motion for Preliminary Injunction (PI) should also be 
denied on that basis because there is no likelihood that Alaska will prevail on the merits of its 
claims. Further, even if the Court were to determine not to dismiss Alaska's claims at this time, 
the PI Motion should be denied because Alaska fails to satisfy the four factors required for a 
preliminary injunction. 

A. Preliminary Injunction Standard 

Issuance of preliminary relief, before the merits of a case have been decided, is an 
"extraordinary and drastic remedy," Munafv. Geren, 553 U.S. 674, 689-90 (2008), that "may 
only be awarded upon a clear showing that the plaintiff is entitled to such relief." Winter v. 
NRDC, 555 U.S. 7, 22 (2008) (citation omitted). A party seeking such relief must establish that: 
(1) it is likely to succeed on the merits; (2) it is likely to suffer irreparable harm in the absence of 
preliminary relief; (3) the balance of equities tips in its favor; and (4) an injunction is in the 
public interest. Id. at 20 (rejecting the Ninth Circuit's earlier rule that the "possibility" of 
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irreparable harm, as opposed to its likelihood, was sufficient in some circumstances to justify a 
preliminary injunction). 

The Ninth Circuit has determined that its alternative "sliding scale" test is still valid after 
Winter but, even under that approach, '"serious questions going to the merits' and a balance of 
hardships that tips sharply towards the plaintiff can support issuance of a preliminary injunction, 
so long as the plaintiff also shows that there is a likelihood of irreparable injury and that the 
injunction is in the public interest." Alliance for the Wild Rockies v. Cottrell, 632 F.3d 1 127, 
1 135 (9th Cir. 201 1) (emphasis added). But see Munaf, 553 U.S. at 690 (a plaintiff must 
establish that he is "likely" to succeed on the merits). This standard requires more than a 
showing that "success is more likely than not;" it requires a plaintiff to demonstrate a 
"substantial case for relief on the merits." Leiva-Perez v. Holder, 640 F.3d 962, 967-68 (9th Cir. 
2011). It is the plaintiff's burden to satisfy each of these four factors. DISH Network Corp. v. 
FCC, 653 F.3d 771, 777 (9th Cir. 2011), cert, denied, 132 S.Ct. 1162 (2012). Further, where 
injury to parts of the natural environment is at stake, the balance of harms will usually favor 
protection of the environment. Amoco Prod. Co. v. Vill. of Gambell, 480 U.S. 531, 545 (1987). 

Because the equitable relief of a preliminary injunction is such an "extraordinary 
remedy," the legal remedies, separate from the equitable relief of an injunction, must be 
inadequate to protect the plaintiff's interests. Winter, 555 U.S. at 22; Weinberger v. Romero- 
Barcelo, 456 U.S. 305, 313 (1982). Accordingly, even where there is a violation of law, federal 
courts do not issue injunctions as a matter of right. Weinberger, 456 U.S. at 313 (declining to 
issue an injunction even in the face of a clear statutory violation). 



State of Alaska v. Clinton, etal. 

No. Biiz-gfcg^L^^^i^^sLQ Docum ent 49 Filed 11/09/12 Page 65 of 92 



B. Alaska Has Failed to Establish That a Preliminary Injunction is Warranted 

Alaska' s failure to make the required showing on any one of preliminary injunction 
factors requires that the PI Motion be denied. See, e.g., DISH Network Corp., 653 F.3d at 777. 
Here, Alaska has failed to make the required showing on all four factors. 

1. Alaska Is Not Likely to Succeed on the Merits of its Claims 

a. Alaska's Claims Should be Dismissed 

As discussed above in support of the United States' Motion to Dismiss, Alaska's claims 
should be dismissed, which also would require denial of Alaska's PI Motion. In addition, the 
United States' arguments in support of dismissal establish that Alaska is not likely to succeed on 
its claims and that, even under the Ninth Circuit's "sliding scale" test, Alaska has not raised 
serious questions regarding those claims. 

b. Alaska Also Has Failed to Establish That it is Likely 
to Succeed on the Merits of Its First Cause of Action 
Because the ECA Proposal Complied With Appendix III 36 

For the reasons discussed above, the Court should never reach Alaska's claim that the 

Secretary of State impermissibly accepted the ECA under MARPOL and consistent with 33 

U.S.C. § 1909(b) and (c) because the ECA Proposal allegedly failed to comply with Appendix 

III. Even if the Court were to reach that issue, Alaska's claim would fail. The criteria in 

Appendix III pertain to ECA proposals submitted to the IMO, not directly to the decision 

whether to accept ECA amendments. In addition, both the Executive Branch and the parties at 

the IMO determined that the Appendix III criteria were clearly satisfied. This Court should give 

deference to the views of the Executive and the parties to MARPOL regarding the interpretation 

36 Alaska' s challenge regarding whether the ECA complied with the criteria in Appendix III 
only addresses the inclusion of portions of Alaska within the ECA, not the other portions of the 
ECA for Canada or the United States. See, e.g., State's Br. at 22. 
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and application of these treaty provisions, and decline Alaska's request to override the consistent 

support for and approval of the ECA. In addition, the ECA Proposal clearly satisfied the criteria 

of Appendix III. Alaska concedes that the ECA Proposal satisfied all but two of the Appendix 

III criteria, and the record demonstrates that the proposal clearly satisfied the remaining two. 

(i) Under MARPOL, the Appendix III Criteria Pertain to 

Proposals, Separate From the Adopted ECA Amendment 

"The interpretation of a treaty, like the interpretation of a statute, begins with its text." 
Medellin, 552 U.S. at 506. Here, the criteria in Appendix III formally pertain to an international 
stage of ECA consideration that occurs before a MARPOL party's domestic consideration of 
whether to allow the ECA amendment to enter into force for it. By its terms, Appendix III 
requires the criteria in paragraph 3.1 of Appendix III to be included in ECA proposals submitted 
to the IMO. See MARPOL Annex VI, Appendix III (available at 2d Am. Compl., Ex. C). When 
the MARPOL parties subsequently assess an ECA proposal, they need only "take into account" 
the criteria as "factors to be considered," but they are not required to treat any criterion as 
dispositive. See Appendix III, Iffl 1.1, 4.2. Adoption of the ECA, as with other amendments, is 
governed by MARPOL article 16, as expressly noted in Appendix III paragraph 4.3. Alaska has 
not claimed, nor would it be appropriate for this Court to decide, that the MARPOL parties, 
acting in the international sphere, failed to comply with MARPOL article 16. 

In addition, once the ECA amendment was adopted by the MARPOL parties, the decision 
faced by the Executive Branch was not directly related to compliance with Appendix III. Rather, 
that decision was whether to accept the new text added by the amendments to regulations 13.6 
and 14.3 and the new Appendix VII to Annex VI, which specified (without reference to 
Appendix III) that the EC As under Annex VI included the ECA at issue here, and set forth the 
boundaries of the ECA. See Resolution MEPC. 190(60) (supra fn. 10). The language added to 
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those regulations (13.6 and 14.3) to designate the ECA is separate, for example, from the 

retained language that address the possibility to designate "other" areas and which invokes 

Appendix III. See Regulations 13.6.2 and 14.3.3 as amended by Resolution MEPC. 190(60). As 

a result, the question whether the Appendix III criteria have been satisfied precedes the 

evaluation of whether to accept the amendment (such as under the Secretary of State's discretion 

as reflected in 33 U.S.C. § 1909(b) and (c)). Plus, the text added by the amendment for 

evaluation by the Secretary of State here did not even mention Appendix III. 

(ii) This Court Should Defer to the Determination of the Executive Agencies and 
MARPOL Parties That the ECA Proposal Complied With Appendix III 

In addition, the record demonstrates that the Executive Branch consistently has 
considered the joint ECA Proposal as satisfying Appendix III. EPA developed the technical 
support for the United States' portion of the ECA Proposal, and the Executive Branch sought 
adoption of the ECA. The State Department supported the ECA Proposal, and the Secretary of 
State accepted the ECA on behalf of the United States. This Court should defer to those 
decisions. "It is well-settled that the Executive Branch's interpretation of a treaty 'is entitled to 

great weight.'" Abbott v. Abbott, U.S. , 130 S.Ct. 1983, 1993 (2010) (quoting Sumitomo 

Shoji America, Inc. v. Avagliano, 457 U.S. 176, 184 - 85, n. 10, (1982)); see also Sanchez- 
Llamas v. Oregon, 548 U.S. 331, 355 (2006) (the meaning given to treaties "by the departments 
of government particularly charged with their negotiation and enforcement is given great 
weight.") (quoting Kolovrat v. Oregon, 366 U.S. 187 (1961)). 

There also is no question that the MARPOL parties believed that the ECA proposal 
satisfied the Appendix III criteria. The MEPC left no doubt about its views that the ECA 
Proposal met and surpassed the criteria. When the ECA Proposal was discussed at the MEPC's 
59 th session, "a large majority" of the delegations that spoke expressed their support for the 
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proposed ECA, "as it met the requirements of appendix III of MARPOL Annex VI. " MEPC 59 
Report at 24 (emphasis added). In approving the ECA, the parties at the MEPC expressly noted 
the determination by the relevant MEPC Technical Group that the proposal satisfied the 
Appendix III criteria. See MEPC 59 Report at 29. The record does not indicate that any party to 
MARPOL objected to the ECA Proposal on the grounds that it did not meet the criteria in 
Appendix III. Indeed, the point was even raised that "the comprehensive and thorough nature of 
the proposal and the supporting materials sets a high benchmark for any future ECA proposal." 
Id. at 25. After its adoption, not a single Annex VI party declined to accept entry into force of 

37 

the ECA amendment. 

This Court should defer to the Unites States, Canada, France, and the other MARPOL 
parties, who, in the process of considering and designing the ECA, showed their views that the 
ECA complied with the terms of Appendix III. Medellin, 552 U.S. at 506 ("Because a treaty 
ratified by the United States is 'an agreement among sovereign powers,' we have also considered 
as 'aids to its interpretation' the negotiation and drafting history of the treaty as well as 'the 
postratification understanding' of signatory nations.") (quoting Zicherman v. Korea Air Lines 
Co., 516 U.S. 217, 226 (1996)); see Cornejo v. County of San Diego, 504 F.3d 853, 858 (9th Cir. 
2007) (in interpreting treaties, "subsequent practice between the parties in the application of the 
agreement [is] to be taken into account in its interpretation") (quoting Restatement § 325(2)). 



37 There also was no doubt that the parts of Alaska to be included in the ECA were specified in 
the ECA Proposal. See, e.g., ECA Proposal at 5; id., Annex 1, at 5; Report of the Marine 
Environment Protection Committee on its Sixtieth Session ("MEPC 60 Report") at 45 (available 
at http://www.crs.hr/en-us/data/imoandeu/imo/mepcreports.aspx). 

38 This Court also should uphold the adoption of the ECA because that would be consistent with 
the context, object and purpose of ECA designations — that is, to reduce air pollution, and to 
prevent and reduce adverse impacts on human health and the environment. See Cornejo, 504 
F.3d at 858 ("An international agreement is to be interpreted in good faith in accordance with the 
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(iii) The Joint ECA Proposal Satisfied the Criteria of Section 3.1 of Appendix III 
To the extent that this Court were to consider whether the ECA Proposal, made by three 
countries to the IMO and accepted by every other party acting in MARPOL's international 
forum, met the criteria of Appendix III, the Court also should conclude that the Appendix III 
criteria were satisfied. Alaska concedes that the ECA Proposal met six of the eight criteria in 
section 3.1 of Appendix III. State's Br. at 5-6, 22. In addition, the ECA Proposal met the 
remaining two criteria: it included the assessment that emissions from ships in the proposed ECA 
are contributing to air pollution or adverse environmental impacts, and also included relevant 
information regarding meteorological conditions. 39 

Review of whether the ECA Proposal complied with Appendix III would be governed by 
the APA, 5 U.S.C. § 701 et seq., which provides that an agency action may be set aside only if 
"arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law." 5 U.S.C. 
§ 706(2)(A). Under the APA, the reviewing court "must consider whether the decision was 
based on a consideration of the relevant factors and whether there has been a clear error of 
judgment." Citizens to Preserve Overton Park, Inc. v. Volpe, 401 U.S. 402, 416 (1971). The 
agency's decision is "entitled to a presumption of regularity," and a court cannot substitute its 



ordinary meaning to be given to its terms in their context and in the light of its object and 
purpose") (quoting Restatement § 325(1)); ECA Proposal at 3. 

39 

The six criteria that Alaska concedes were met include: the type(s) of ship air emissions that 
are being proposed for control; a description of the human populations and environmental areas 
at risk from the emissions; the nature of ship traffic in the proposed ECA; a description of the 
control measures taken by the proposing parties addressing land-based sources of NOx, SOx and 
particulate matter emissions affecting the human populations and environmental areas at risk; 
and the relative costs of reducing emissions from ships when compared with land-based controls, 
and the economic impacts on shipping engaged in international trade. ECA Proposal, Annex 1, 
at 3-4. 
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judgment for that of the agency. Id. at 415-16. "This is, of course, a highly deferential 

standard." NRDCv. EPA, 16 F.3d 1395, 1400 (4th Cir. 1993). 

(a) The ECA Proposal Included the Assessment 
Described in the Fourth Criterion of Appendix III 

Alaska alleges that the ECA Proposal failed to comply with the fourth criterion set forth 

in Appendix III, under which the following is to be considered: 

an assessment that emissions from ships operating in the proposed area of 
application are contributing to ambient concentrations of air pollution or to 
adverse environmental impacts. Such assessment shall include a description of the 
impacts of the relevant emissions on human health and the environment, such as 
adverse impacts to terrestrial and aquatic ecosystems, areas of natural 
productivity, critical habitats, water quality, human health, and areas of cultural 
and scientific significance, if applicable. The sources of relevant data including 
methodologies used shall be identified[.] 

ECA Proposal at 3; Appendix III, K 3.1.4. This criterion provides significant discretion - to the 

nations submitting the proposal, the MEPC that reviews the submission, and the MARPOL 

parties that vote on the submission and decide whether to accept it - regarding the information 

that supports a proposed ECA. The criterion states that the "assessment" is to show that ship 

emissions "are contributing to" air pollution or adverse environmental impacts. It does not, for 

example, specify a particular methodology for determining that emissions are contributing to air 

pollution or environmental impacts, nor does it specify a particular amount or threshold of such 

contribution. Similarly, while a "description" of the impacts on human health or the 

environment is to be considered, the magnitude of impact and the level of detail to be included in 

the description are not specified. Further, the use of "such as" and "if applicable" provide 

considerable leeway regarding which impacts are described. 

The proposed ECA satisfied the provisions of the fourth criterion. The ECA was 

proposed for the control of nitrogen oxides (NOx) (a precursor to ozone formation and 
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secondarily-formed PM 2.5), sulphur dioxides (SOx) (a precursor to secondarily -formed PM 2.5) 
and particulate matter (PM) emissions from ships in the proposed ECA, including areas off 
Alaska's coast. ECA Proposal at 2; id. Annex 1, at 6-7, 10-13; ECA TSD at 3-1. 40 The ECA 
Proposal explained that the designation would "significantly reduce emissions from ships, and 
deliver substantial benefits to large segments of the population, as well as to marine and 
terrestrial ecosystems." ECA Proposal at 2. The areas that would benefit from the reduced 
emissions would be vast because "air pollution from ships occurs not just in United States and 
Canadian ports and coastlines, but is also carried hundreds of kilomet[ers] inland." Id. at 2; see 
also id. 3, 4, 6; id. Annex 1, at 9-10. The ECA Proposal pointed out that "more than 100 million 
people in the United States and Canada live[] in areas with air pollution levels exceeding [those 
countries'] national ambient air quality standards, levels which are unhealthy according to the 
World Health Organization (WHO)." Id. 41 The Proposal emphasized that "scientists have not 
identified any ambient threshold for particulate matter below which no damage to health is 
observed." Id.; see also ECA Proposal, Annex 1, at 6. Accordingly, "air pollution below the 
WHO levels is still harmful and the health of millions of people in all areas can be enhanced by 
improving air quality further." Id. See also ECA Proposal, Annex 1, at 15 (adverse effects from 



40 PM, for example, is associated with a wide range of health effects. Short-term exposure to 
particles of less than 2.5 micrometers in diameter (PM2.5) is associated with emergency 
department visits, hospitalization and premature mortality from cardiopulmonary diseases, along 
with increased respiratory symptoms, decreased lung function and physiological changes or 
biomarkers for cardiac changes. ECA TSD at 3-4. A limited body of new evidence also points 
to other possible effects, including low birth weight, preterm birth, and neonatal and infant 
mortality. Id. at 3-4 to 3-5. Long-term exposure to ambient PM2.5 is associated with premature 
mortality from cardiopulmonary diseases and lung cancer, and effects on the respiratory system 
such as decreased lung function or the development of chronic respiratory disease. Id. at 3-5. 

41 In the 48 contiguous states alone, the ECA Proposal estimated that in 2020 emissions from 
ships operating in the proposed ECA would be responsible for up to 1 1,500 premature 
mortalities, 12,000 hospital admissions, 580,000 days of work lost, 810,000 days of missed 
school and 5,700,000 days of restricted physical activity. ECA Proposal, Annex 1, at 27. 
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PM 2 . 5 are seen at levels below the WHO threshold); ECA TSD at 3-19 (no threshold for PM has 

42 

been identified below which no damage to heath is observed). 

The ECA Proposal included a 50-state emissions inventory that estimated both the 
amount and the location of ship emissions, and also helped forecast emissions reductions that 
would result in 2020 if the ECA were adopted. ECA Proposal, Annex 1, at 9; ECA TSD at 2-1, 
2-1 to 2-4. The emissions inventory focused on vessels that use the large "Category 3" engines 
for propulsion, which are the vessels and engines primarily affected by the ECA's fuel sulfur 
limits. ECA TSD at 2-1. The emissions inventory was based primarily on a set of activity data 
for ships that carry foreign cargo, and so did not account for many vessels that carry domestic 
cargo between United States ports. See ECA TSD at 2-1, 2- 18. 43 The emissions inventory 
included both: (1) emissions at 117 United States ports that were highest in terms of cargo 
tonnage, including Anchorage, Valdez, and Nikishka, Alaska; and (2) "interport" emissions for 
ships traveling in United States waters. See id. at 2-1, 2-56, 2-58. 

Port-specific emissions were calculated using data for vessel calls, emission factors and 
activity for each port. Id. at 2-1, 2-15. EPA used the Waterway Network Ship Traffic, Energy 
and Environment Model (STEEM) to estimate interport emissions. Id. at 2-1, 2-15. STEEM 
uses advanced modeling tools to estimate emissions using historical and current shipping 

42 Although there are greater uncertainties at lower PM2.5 concentrations, there is no evidence of 
a population-level threshold in PlV^.s-related health effects in the epidemiology literature. While 
benefits occurring from air quality improvement at concentrations below regulatory thresholds 
are assumed to be less certain than those above the thresholds, EPA takes these benefits into 
account in its mobile source rulemakings under the CAA. 

43 While "ship call" data for most ports was based on the data set that excluded United States- 
flagged ships engaged in domestic travel, the Port of Valdez was treated differently because a 
recent port inventory had shown that significant domestic tanker traffic that was not included in 
the data set used the Port of Valdez for travel back and forth to United States west coast ports to 
transport oil from Alaska. ECA TSD at 2-77. For Valdez, the ship call data was taken directly 
from the inventory. Id. 
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activity, including specific routes traveled, ship characteristics and activity-based emission 
factors. Id. at 2-1, 2-16. EPA used STEEM to quantify and to represent geographically 
(spatially) interport vessel traffic and emissions for vessels traveling within 200 nautical miles of 
the United States. Id. at 2-1, 2-2, 2-15. The detailed port emissions inventories and the STEEM 
gridded inventory were used to create a comprehensive, spatially represented, inventory for the 
Category 3 vessels. Id. at 2-1; see also id. at 2-52. This was done for a base year of 2002. Id. at 
2-1, 2-21 to 2-22. In addition, subsequent inventories for 2020 were projected with adjustments 
to account for the application of different pollution-reducing programs, including the fuel-sulfur 
limits of the ECA. Id. at 2-1, 2-52 to 2-54. At ships' current emissions performance, the ECA 
Proposal estimated that, in 2020, ships operating within 200 nautical miles of the coast would 
contribute 1.3 million tons of NOx, 969,000 tons of SOx, and 1 15,000 tons of PM to United 
States and Canadian emission inventories. ECA Proposal, Annex 1, at 9. 

In addition to quantifying total emissions, the emissions inventory also identified where 
the emissions occur. ECA Proposal, Annex 1, at 9. The emissions inventory estimates 
specifically "include[d] emissions out to 200 [nautical miles] from the U.S. coastline, including 
Alaska and Hawaii . . .." ECA TSD at 2-1; see ECA TSD at 2-15. Accordingly, ship emission 
inventories for both Alaska and Hawaii were developed. See ECA Proposal Annex 1, at 19. The 
estimates showed that the portions of Alaska included in the ECA (which is referred to as 
"Alaska East" in the TSD) received significant port and interport emissions from ships, with the 
interport emissions accounting for a far greater amount of the emissions than the port emissions. 
ECA TSD at 2-21 to 2-22. Based on those emissions inventory estimates, the ECA Proposal 
explained that "there are substantial ship emissions in the proposed ECA areas around Alaska 
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and Hawaii," and that emissions occurred in "the areas where most of those states' populations 
reside." ECA Proposal, Annex 1, at 19. 

In addition, the ECA Proposal explained that the pollutants emitted from ships can have 
lifetimes of approximately five to ten days before they are removed from the atmosphere (e.g., 
by deposition or chemical transformation). ECA Proposal at 6; see also id., Annex 1, at 9 
Further, as discussed in more detail below with respect to the fifth criterion, the ECA Proposal 
explained that "[meteorological conditions in the United States and Canada ensure that a 
significant portion of emissions from ships at-sea and the resulting pollution formed in the 
atmosphere are transported to land." ECA Proposal at 6; see also id., Annex 1, at 9 (winds 
frequently blow onshore in all areas of the proposed ECA). The ECA Proposal also specifically 
explained that, while much of the air quality modeling analyses and meteorological discussion in 
the Proposed ECA focused on southern Canada and the 48 contiguous states, the same conditions 
and same impacts were expected in Alaska and Hawaii. ECA Proposal, Annex 1, at 47; see also 
ECA TSD at 3-18 to 3-19, 3-101, App. 3A. 

Based on the detailed ship emission inventories, the meteorological data, and other 
factors, the ECA Proposal concluded: "Therefore, it is reasonable to expect that ships are 
contributing to ambient air concentrations of ozone and PM2.5" in both Hawaii and Alaska. Id., 
Annex 1, at 19. The ECA Proposal also described the evidence of risk to human health and the 
environment from the pollutants to which the ship emissions contribute. See, e.g., ECA Proposal 
at 4; id., Annex 1, at 9-10, 15, 25-27; ECA TSD at 3-4 to 3-10, 3-19, 3-102. Accordingly, the 
ECA Proposal satisfied the fourth criterion of Appendix III. 44 



44 Alaska also suggests that the 200-nautical mile span of the ECA was inappropriate for the 
Alaska portion of the ECA. State's Br. at 25. Alaska ignores basic factors that supported the 
designation of the 200-nautical mile range: the 50-state ship emissions inventory established that 

State of Alaska v. Clinton, etal. 

No. 3-i2-e?aW$:i%§:\/Vdffl.&-SLG Document 49 Filed 11/09/12 Page 75 of 92 



Alaska attempts to cast doubt on the ECA's Proposal's conclusions by emphasizing that 
there was not "state of the art" Community Multiscale Air Quality (CMAQ) modeling data for 
Alaska as there were for the contiguous 48 states. State's Br. at 23-24. 45 However, Alaska's 
assertions on this point demonstrate its misunderstanding of the ECA Proposal, the assessment 
described in the fourth criterion and the use of the CMAQ modeling data. 

As discussed above, the emission inventory information developed for the ECA Proposal, 
which did not rely on the CMAQ modeling, demonstrated that many tons of air pollutants were 
being emitted from ships off the coastlines of the portions of Alaska that were included in the 
ECA, and that meteorological conditions and other factors led to the conclusion that those 
emissions were affecting air quality in Alaska. ECA Proposal, Annex 1, at 19; see also ECA 
TSD at 2-21- 2-22. While the specific contribution to ambient air pollution in Alaska could not 
be quantified, the evidence supported the conclusion that the ship emissions were "contributing 
to" ambient concentrations of air pollution, and there were risks to human health and the 
environment from those pollutants. See, e.g., ECA Proposal at 4; id., Annex 1, at 9-10, 15, 25- 
27; ECA TSD at 3-4 to 3-10, 3-19, 3-102. The discussion of these issues in connection with the 
ECA Proposal satisfied the fourth criterion. 



many tons of emissions from ships were occurring at least 200 nautical miles from shore, see, 
e.g., ECA TSD at 2-1; id. at 2-21. The great distances that the pollutants from ship emissions 
travel suggested that emissions from ships operating even further than 200 nautical miles from 
the coasts may have significant impacts on land. ECA Proposal, Annex 1, at 10. These transport 
factors were expected to be at least as strong in the Alaska portion of the ECA as in other 
portions of the ECA. Id. at 47. 

45 The ECA Proposal included the CMAQ modeling data to quantify ships' contribution to 
ambient concentrations of pollutants in the contiguous 48 states and to support an analysis of the 
projected health benefits that might be expected from establishment of the ECA. See ECA 
Proposal, Annex 1, at 27-30. 
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The fourth criterion does not require air modeling or the quantification of either specific 
contributions to ambient air pollution or projected health benefits. Including the quantification 
of ship emissions' contribution to ambient concentrations of air pollution using the CMAQ 
modeling was discretionary and was not required to support the establishment of an ECA as a 
whole or in any given area. In addition, while the CMAQ modeling data served to confirm the 
conclusion, there was ample other evidence related to pollutant emissions and meteorological 
conditions that human health and the environment were at risk from the ship emissions. See, 
e.g., TSD at 3-102. Alaska's attempt to transform the discretionary, confirming analysis using 
the CMAQ into a required element of ECA proposals should be rejected because it is plainly 
contrary to the text of Appendix III. 46 

This Court should give its highest level of deference to the scientific conclusion that ship 
emissions are contributing to ambient concentrations of pollutants in the portions of Alaska that 
were included in the ECA, and the assessment of the resulting risks to human health and the 
environment. "When an agency is making predictions, within its special expertise, at the 
frontiers of science," a reviewing court must be at its most deferential. See, e.g., Cent. Ariz. 



Alaska similarly asserts that ship emissions in Alaska are not contributing to "quantified]" or 
"meaningful" concentrations of air pollution. State's Br. at 24, 25. See also id. at 9-10. 
Alaska's assertions again demonstrate its misunderstanding of the assessment described in the 
fourth criterion, which does not require: a modeled quantification of impacts on air pollution or 
health effects; an evaluation of whether the emissions are contributing to "meaningful" 
concentrations of air pollution; or an assessment of whether any particular levels or 
concentrations of the pollutants are present. Alaska also ignores that the emissions inventory 
established that many tons of pollutants were being emitted in the Alaska portion of the ECA and 
that scientists have not identified any ambient threshold for particulate matter below which no 
damage to health is observed. See, e.g., ECA Proposal at 2; TSD at 2-21. Although Alaska 
emphasizes that EPA addressed the need for additional information to model effects in Alaska, 
see State's Br. at 6-7, that is a red herring. It is not uncommon for EPA to continue to seek more 
information and analysis, and doing so does not mean that such information was necessary to 
satisfy the fourth criterion of Appendix III. 
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Water Conservation Dist. v. EPA, 990 F.2d 1531, 1539-40 (9th Cir. 1993) (quoting Bait. Gas & 
Elec. Co. v. NRDC, 462 U.S. 87, 103 (1983)). Acceptance of Alaska's argument also would 
import into the treaty text a demand for a degree of scientific certainty that is not yet available, as 
a practical and scientific matter. CMAQ modeling is not yet available for Alaska. See TSD at 3- 
31 n.P. Courts routinely have rejected similar arguments when reviewing agency 
decisionmaking under domestic statutes where tested and calibrated computer models remain 
unavailable. See Upper Blackstone Water Pollution Abatement Dist. v. EPA, 690 F.3d 9, 23 (1st 
Cir. 2012) ("In almost every case, more data can be collected, models further calibrated to match 
real world conditions; the hope or anticipation that better science will materialize is always 
present, to some degree, in the context of science-based agency decisionmaking."); see also 
Massachusetts v. EPA, 549 U.S. 497, 534 (2007); Miami-Dade County v. EPA, 529 F.3d 1049, 
1065 (11th Cir. 2008); Ethyl Corp. v. EPA, 541 F.2d 1, 28 (D.C. Cir. 1976). 

In addition to providing an assessment of the contribution of ship emissions to pollutant 
concentrations and the risk to human health, the ECA Proposal included an assessment of the 
emissions' contribution to adverse environmental impacts, including through nitrogen nutrient 
loading and acidification. ECA Proposal at 3. The ships' emissions of nitrogen oxides and 
sulfur oxides are carried over land and they, along with their derivatives (including PM and 
sulphur- and nitrogen-containing compounds), are deposited on surface waters, soils and 
vegetation. Id. The ECA Proposal explained that, in addition to the ecosystem effects of other 
pollutants in ship emissions, excess nitrogen "contributes to aquatic eutrophication that alters 
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biogeochemical cycles and harms animal and plant life." Id; see also ECA TSD at 3-40 to 3- 
42 47 

The ECA Proposal directly described the effects of nitrogen deposition, with specific 
adverse environmental impacts in Alaska, concluding that "the main source of sulphur and 
nitrogen found in lichens from Mt. Roberts (directly north of the City of Juneau in southeastern 
Alaska) is likely the burning of fossil fuels by cruise ships and other vehicles and equipment in 
Juneau (Dilman et. al, 2007)." ECA Proposal, Annex 1, at 34. See also ECA TSD at 3-40 to 3- 
42. Alaska fails to acknowledge that this assessment of the environmental impacts of ship 
emissions also satisfied the fourth criterion in Appendix III. 

Alaska's criticisms of the United States Forest Service study, "Air Quality Bio- 
Monitoring With Lichens[;] The Tongass National Forest" (Tongass Study) (available at State's 
Br., Ex. 1), which was cited in the ECA Proposal, are inaccurate and misplaced. That study 
specifically concluded that, even though air quality on the Tongass National Forest and in 
Southeast Alaska generally is very good, cruise ship emissions contribute to adverse 
environmental impacts. Tongass Study, Executive Summary at 1, 5. The Tongass Study 
specifically identified cruise ship emissions as one of the causes of local air pollution that 
" contribute [s] to the deterioration of air quality that can impact resources on the Tongass 
National Forest." Id., Executive Summary at 1 (emphasis added). 

The Tongass Study also concluded that lichens from Mt. Roberts, located directly north 
of the city of Juneau, "were above thresholds in many elements," including sulfur and nitrogen, 

47 Eutrophication is the process by which a lake, pond, or stream becomes eutrophic, i.e., overly 
rich in mineral and organic nutrients that promote a proliferation of plant life, especially algae, 
which reduces the dissolved oxygen content and often causes the local extinction of other 
organisms. See The American Heritage Dictionary of the English Language (4th ed. 2009); The 
American Heritage Science Dictionary (2005). 
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and that cruise ship emissions were among the sources that increased those contaminant levels. 

48 

Tongass Study, Executive Summary at 5. While the study did not determine that the cruise 

ship emissions were the main source of the sulfur and nitrogen, there was no doubt that the ship 

emissions were contributing to the elevated pollutant levels in lichen. Id. This Court should be 

at its most deferential in reviewing the ECA Proposal's scientific determinations. See, e.g., Bait. 

Gas & Elec. Co., 462 U.S. at 103; Cent. Ariz. Water Conservation Dist., 990 F.2d at 1539-40. 49 

(b) The ECA Proposal Included Relevant Information 
Pertaining to Meteorological Conditions 

Alaska also alleges that the ECA Proposal failed to comply with the fifth criterion of 

Appendix III, which calls for the inclusion of: 

relevant information pertaining to the meteorological conditions in the proposed 
area of application to the human populations and environmental areas at risk, in 
particular prevailing wind patterns, or to topographical, geological, 
oceanographic, morphological, or other conditions that contribute to ambient 
concentrations of air pollution or adverse environmental impacts[.] 

ECA Proposal, Annex 1, at 4; Appendix III, % 3.1.5. As with the fourth criterion, this criterion 

provides significant discretion. For example, the undefined terms "relevant information" and 

"meterological conditions" are notably unspecific, and the disjunctive reference to "other 



The study also pointed out that "[l]ichens are well known sensitive receptors for air pollution 
and are used as biomonitors of air quality worldwide." Tongass Study, Executive Summary at 1. 

49 Alaska's criticism of the ECA Proposal's reliance on the "Statement in Support of EPA 
Considering Alaska as Part of a Marine Emission Control Area," which the Alaska Department 
of Environmental Conservation (ADEC) submitted to EPA on October 1, 2008, in support of 
designating the ECA for all of Alaska, is greatly exaggerated. See State's Br. at 8-9. Based on 
ADEC's submission, the ECA Proposal drew a connection between the damage to lichens 
addressed in the Tongass Study and the Southern Alaska Caribou Herd. ECA Proposal, Annex 
1, at 34. While there is not an established direct connection between the damaged lichen 
discussed in the Tongass Study and that particular caribou herd, the connection made by ADEC 
was only one of numerous points discussed in connection with the environmental and ecosystem 
impacts from ship emissions. See, e.g., ECA Proposal, Annex 1, at 31-34. The discussion in the 
ECA Proposal correctly pointed out that there are a number of important quantified relationships 
between nitrogen deposition levels and ecological effects, including in Alaska. Id. at 34. 
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conditions that contribute to ambient concentrations of air pollution or adverse environmental 
impacts" provides substantial latitude regarding the conditions that the proposal may address. 

Consistent with the fifth criterion, the ECA Proposal included a specific discussion of the 
role of meteorological conditions in influencing air pollution from ship emissions. See, e.g., 
ECA Proposal, Annex 1, at 44-48. The ECA Proposal explained that "while meteorological 
phenomena of all sizes affect the eventual impacts of ship emissions, the longer range regional 
transport of pollutants from shipping is largely dictated by large scale meteorological patterns." 
Id. at 45. 

The ECA Proposal explained further that "three specific meteorological phenomena have 
an important role in the eventual fate of emissions from ships" including in Alaska. Id. at 45. 
These are the prevailing winds, the stability of the atmosphere and precipitation. Id. at 45-46. 
These conditions, which result in potential impacts of ship emissions on air pollution in southern 
Canada and the 48-state contiguous portion of the United States, also apply in Alaska. Id. at 47; 
see also ECA Proposal at 6. The "coastal locations along the west coast of the United States and 
Canada frequently experience [easterly] 'onshore' winds that transport marine air over land at 
multiple levels." Id; see also id. at 48, Figure 6-3; ECA TSD at 3-101; ECA TSD at 3-102, 
Figure 3A-9. The ECA Proposal included a depiction of the prevailing wind direction averaged 
over a 17-year period, which indicated the potential for the transport of shipping emissions to 
Alaska from the North Pacific, due to shipping routes from Asia to North America. Id. 
Accordingly, based on this "relevant information pertaining to the meteorological conditions" in 
the Alaska portion of the proposed ECA, the ECA Proposal concluded that, due to the proximity 
of the shipping lanes to the maritime regions of Alaska, "the populations in these areas would be 
most likely to be adversely impacted by air pollution originating from ships," including in 
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Anchorage, Juneau, Sitka and Kenai. Id. The ECA Proposal's discussion of these 
meteorological conditions easily satisfied the fifth criterion in Appendix III. 50 

2. Alaska Would Not Suffer Irreparable Harm in the Absence of an Injunction 

To obtain a preliminary injunction, a plaintiff must establish that "irreparable injury is 
likely in the absence of an injunction." Winter, 555 U.S. at 22 (emphasis in original); Alliance for 
the Wild Rockies, 632 F.3d at 1135. "Speculative injury does not constitute irreparable injury." 
Goldie's Bookstore v. Superior Court, 739 F.2d 466, 472 (9th Cir. 1984) . Alaska has not made 
the required showing. While Alaska argues that enforcement of the ECA would increase the 
costs of goods purchased by Alaska, and decrease Alaska's royalties and tax production revenue 
related to oil production, see State's Br. at 35-37, such changes would be minimal. Finally, 
Alaska's delay in seeking an injunction further undermines its claims of harm. 

Although Alaska contends that its costs will increase based on the higher cost of 
transporting goods due to the ECA, Alaska does not contend that its costs will increase by any 
particular amount. 51 Even assuming that such general allegations may demonstrate irreparable 



Alaska's contrary argument is based on the false premise that "gridded meteorological data" 
and modeling were required to satisfy the fifth criterion. State's Br. at 26-27. There simply is no 
requirement in the fifth criterion for that specific type of information to be included. The 
qualitative and quantitative information provided and cited in the ECA Proposal met and 
exceeded the requirements of the fifth criterion. 

51 To the extent Alaska has Article III standing to bring this action against the United States, it is 
limited to injuries that are both "concrete and particularized, and [] actual or imminent, not 
conjectural or hypothetical." Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) (citations 
and internal quotations omitted). Alaska has no standing as parens patriae to bring an action 
against the federal government related to injuries suffered by its citizens. Alfred L. Snapp & Son, 
Inc. v. Puerto Rico ex rel. Barez, 458 U.S. 592, 610, n.16 (1982), citing Massachusetts v. Mellon, 
262 U.S. 447, 485-86 (1923); see, e.g., Nevada v. Burford, 918 F.2d 854, 858 (9th Cir. 1990) 
(holding that alleged damage to tourism as a result of Bureau of Land Management's selection of 
site for nuclear waste repository did not confer standing on state). The United States reserves its 
rights to assert a standing challenge, if necessary and appropriate, at a later date. 
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harm, any such economic harm would be negligible. Cf. Colo. River Indian Tribes v. Town of 
Parker, 776 F.2d 846, 849 (9th Cir. 1985); Goldie's Bookstore, 739 F.2d at 472. 

As explained in the Declaration of Dr. Joan K. Meyer (Meyer Decl.) (attached as Ex. D, 
the potential increase attributable to enforcement of the ECA in Alaska would amount to no 
more than 0.125% of the costs of goods purchased by Alaska, and probably would be 
considerably less. Meyer Decl., ^ 16, 30-31. At an increase of 0.125%, the additional costs to 
Alaska would total approximately $364,000 of the State's $291.2 million in expenditures. Id., <j[ 
30. This represents about 0.002 percent of Alaska's expected total revenues of $16.5 billion for 
fiscal year 2012, or one part in 50,000. Id. This incredibly small increase is insufficient to 
justify the extraordinary relief of a preliminary injunction. Cf. Cal. Pharmacists Ass'n v. 
Maxwell-Jolly, 563 F.3d 847, 852 (9th Cir. 2009) (rejecting preliminary injunction where the 
costs would have a minimal impact on the state's budget crisis). 

In addition, Alaska's allegations related to losses in oil production tax revenues and 
royalties also are greatly exaggerated, and those economic impacts similarly would be too small 
to warrant an injunction. Based on the extensive data and calculations cited and discussed in 
the Meyer Decl., the loss in oil production tax revenue from the Alaska portion of the ECA 
would be $3.52 million to $5.14 million, or just 0.7 to 0.1% of Alaska's projected oil production 



These allegations also are not well-supported. Alaska relies on a declaration submitted by 
Mr. Bruce Tangeman. Regarding alleged losses from oil production tax revenues, Mr. 
Tangeman claims that the low- sulfur requirements of the ECA would increase marine fuel costs 
by 25 percent, but Mr. Tangeman does not provide a citation to a particular supporting article or 
study from which the estimate was taken. Tangeman Decl., % 9. See Meyer Decl., % 36. Mr. 
Tangeman then asserts that the projected 25 percent increase in fuel costs will translate to an 
increase of 22 cents per barrel of oil shipped from Alaska to the West Coast, Tangeman Decl., <][ 
9, but he does not provide an adequate explanation for how this relationship between fuel costs 
and transportation costs was derived. See Meyer Decl., K 36. Cf. Colo. River Indian Tribes, 776 
F.2d at 849; Goldie's Bookstore, 739 F.2d at 472; Ralph Rosenberg Court Reporters, Inc. v. 
Fazio, 811 F. Supp. 1432 (D. Hawaii 1993). 
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tax revenues of $4,716 billion for fiscal year 2013. Meyer Decl., f 39(b), pg. 16 Fig. 3. The 
reduction in royalty revenues would be smaller yet. The decrease in royalty revenues would 
amount to approximately $564,000 to $857,000, or approximately .03 to .04% of Alaska's 
approximately $2 billion in projected oil royalty revenues for fiscal year 2013. Id., 1 40, pg. 16 
Fig. 3. Overall, the combined total loss of oil tax production and royalty revenues is expected to 
be approximately $4.1 million to $6 million, or .02 to .04 percent of Alaska's expected fiscal 
year 2013 revenues of $16.5 billion. Id., f 41. 53 

Finally, Alaska's delay in filing this case and seeking preliminary relief seriously 
undermines its allegations of irreparable harm. Despite being aware of the ECA and its 
requirements, Alaska did not file the Second Amended Complaint and seek an injunction until 
more than two years after the ECA was adopted, a year and a half after the ECA became 
effective, and after the ECA's fuel-sulfur limits took effect on August 1, 2012. This delay 
undercuts Alaska's allegations of irreparable harm and nullifies any alleged need for the 
injunction. See Beame v. Friends of the Earth, 434 U.S. 1310, 1313 (1977) ("The applicants' 
delay in filing their petition and seeking a stay vitiates much of the force of their allegations of 
irreparable harm."); see also Oakland Tribune, Inc. v. Chronicle Pub. Co., 762 F.2d 1374, 1377 
(9th Cir. 1985); Lydo Enters, v. Las Vegas, 745 F.2d 1211, 1213-1214 (9th Cir. 1984). For all of 
these reasons, Alaska has failed to show that it is likely to suffer irreparable harm as a result of 
enforcement of the ECA. 



53 Alaska continually faces far greater variability in its oil-related revenues than any change the 
ECA might cause. See Meyer Decl., IFfl 48-49. Thus, it is not surprising that Alaska's recent 
official revenue sources books did not even mention the ECA or any effects associated with it, 
even when specifically addressing marine transportation costs. See id., <j[ 46. 
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3. The Balance of Equities and the Public Interest Favor 
Denial of the Motion for Preliminary Injunction 

Even assuming, arguendo, that Alaska had established irreparable harm, such harm 
would need to be weighed against the significant irreparable harm that would result if the 
injunction were to issue. To make its case regarding the balancing of the equities, Alaska 
focuses on economic issues related to the cruise line industry and an alleged increase in the cost 
of goods to consumers. As discussed further below, those allegations are greatly exaggerated 
and do not outweigh the human health and environmental consequences that APPS specifically 
was designed to protect against, along with the damage to the United States' conduct of foreign 
relations. In addition, an injunction against United States' enforcement of the ECA requirements 
would not eliminate their enforcement by other MARPOL parties, and Alaska has not met its 
burden to show that the injunction is in the public interest. The balance of equities and the 
public interest counsel strongly against the entry of an injunction. 

In considering whether to grant a preliminary injunction, a court must balance the 
competing claims of injury and "pay particular regard for the public consequences in employing 
the extraordinary remedy of injunction." Winter, 555 U.S. at 24 (quoting Weinberger v. Romero- 
Barcelo, 456 U.S. 305, 312 (1982)) (internal quotation marks omitted); Amoco Prod. Co. v. Vill. 
of Gambell, 480 U.S. at 542. As an initial matter, the effect of an injunction against the United 
States' enforcement of the ECA requirements in Alaska would be limited. Alaska fails to 
acknowledge that an injunction against enforcement of the ECA by the United States in Alaska 
would not change the status of the ECA as binding international law in a multilateral agreement, 
nor would it eliminate enforcement of the ECA by other parties to Annex VI. Ships registered in 
other countries that are Annex VI parties still would be required by their home or "flag" state to 
comply with the fuel-sulfur limits pertaining to ECAs, even as they travel through the Alaska 
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portion of the ECA. See MARPOL Convention, article 4.1 (available at 2d Am. Compl., Ex. A). 
For 2013, foreign-flagged vessels whose flag state is a party to Annex VI are expected to 
account for approximately 98% or more of the passenger nights on North American cruises. 
Meyer Decl. f 51, p. 26 Fig. 7. 

In addition, Alaska's arguments regarding the effects on the cruise line industry primarily 
are tied to the MARPOL Convention's requirements that, beginning in 2015, ships operating in 
ECAs will need to use fuel with a sulfur content that does not exceed 0.1%. State's Br. at 38. 
See Declaration of John Binkley (Doc. 19-8) ("Binkley Decl."), IFfl 10-13 (discussing issues 
related to scheduled 2015 requirement); Meyer Decl., UK 79-80. These arguments fail for a 
number of reasons. As a threshold and dispositive matter, allegations of such future harm do not 
justify the granting of preliminary injunctive relief now, in advance of a decision on the merits. 
See, e.g., Wright & Miller, 11A Fed. Prac. & Proc. Civ. § 2948.1 (2d ed.) ("[o]nly when the 
threatened harm would impair the court's ability to grant an effective remedy is there really a 
need for preliminary relief). See also Winter, 555 U.S. at 22; Weinberger, 456 U.S. at 313. 
Thus, in evaluating Alaska's PI Motion, this Court should not consider Alaska's arguments 
related to the 2015 fuel sulfur requirement, which will not take effect for approximately three 
years. 

Further, Alaska's allegations and the statements from the Binkley Decl. regarding costs 
associated with the 2015 ECA fuel-sulfur requirement are speculative. Vessel operators have 
negotiated alternative methods of compliance that are expected to reduce the costs of complying 
with the ECA standards. Meyer Decl., IFfl 20, 51, 59. For example, one vessel operator has been 
an exemption from the fuel sulfur limits to conduct a pilot program to retrofit existing vessels so 
they may use low-polluting liquefied natural gas. Id., Iffl 20, 59. It is premature speculation to 
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conclude that other vessel operators will not be able to reduce the costs of complying with the 
ECA requirements by implementing this or another program. In addition, there are numerous 
other variables, including the possibility that market conditions driven in part by the low fuel- 
sulfur requirements of the ECA will drive down the costs of ECA-compliant fuel, that contribute 
to the uncertainties regarding the effects of the 2015 standard. Id., \ 59. 

Finally, Mr. Binkley's speculation that cruise ships will redeploy in 2015 away from 
Alaska because of the ECA and the resulting impact on Alaska's economy is belied by numerous 
factors. For example, a detailed analysis based on relevant fuel prices shows that the increased 
costs attributable to the Alaska portion of the ECA for an Alaskan cruise would amount to only 
$1.80 to $5.38 per day, even without factoring in costs savings from the higher efficiency of 
ECA - compliant fuel. Id., p. 30, Fig. 9. In addition, a recent study based on extensive 
interviews with cruise industry participants about the North American ECA came to the exact 
opposite conclusion as Mr. Binkley: "None of those interviewed indicated plans to alter 
operational routes, given the ECA." Id., <j[ 61 (emphasis added). In contrast, cruise operations on 
the Baltic Sea in Europe, where an ECA previously was established in 2006, saw a rapid 
expansion after the imposition of the sulfur ECA requirements. Id. Further, the historical data 
simply does not support the assertion that higher fuel prices lead to fewer cruise ship visitors, id., 
161, and a careful analysis shows that the cruise passenger "head tax" imposed by Alaska had no 
discernible impact on the number of people taking cruises to Alaska. Id., f 71-76. 

In support of its public interest argument, Alaska also argues that ECA will increase the 
cost of goods purchased by Alaskans who already pay high prices for goods. State's Br. at 38- 
39. However, the potential impact of the ECA on the price of goods shipped to Alaska is 
expected to be minimal, as discussed above. See supra at 68-70. In addition, the declaration on 
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which Alaska relies focuses on the costs paid by residents in interior, rural portions of Alaska. 
Marquadt Decl., K 4. However, those higher prices are largely attributable to factors other than 
the cost of shipping the goods within the ECA, such as the cost of transporting the goods from 
port hubs such as Anchorage to more remote areas of Alaska. Meyer Decl., \ 29. The ECA 
would have almost no impact on the cost of shipping goods from the port hubs to those more 
remote locations. Id., 

Conversely, the effects of enjoining enforcement of the ECA would be significant. As 
discussed above, the ECA protects against both human health and environmental impacts. See 
supra at 57-68. The ECA Proposal described the many tons of ship emissions in the ECA, 
including off the coast of Alaska, as well as the health impacts caused by the air pollution, 
including premature mortality, cardiopulmonary disease and lung cancer, and other respiratory 
and heart disorders. ECA Proposal at 4; ECA Proposal, Annex I, at 25-27; see generally TSD at 
3-1 to 3-19. Notably, it stated that "scientists have not identified any ambient threshold for 
particulate matter below which no damage to health is observed." ECA Proposal at 2. The ECA 
standards are projected to reduce by thousands of tons the emissions of pollutants in the Alaska portion 
of the ECA. ECA TSD at 2-54. Further, in addition to the ecosystem effects of other pollutants in 
ship emissions, there are a number of important quantified relationships between nitrogen 
deposition levels and ecological effects in Alaska and elsewhere, including the contribution of 
excess nitrogen to aquatic eutrophication. Id. at 3, 34. 

The Supreme Court has explained that injury to the environment is often irreparable 
because, "by its nature, [it] can seldom be adequately remedied by money damages and is often 
permanent or at least of long duration, i.e., irreparable." Amoco Prod. Co., 480 U.S. at 545. 
Accord, Earth Island Inst. v. U.S. Forest Serv., 442 F. 3d 1 147, 1 177 (9th Cir. 2006); Nat'l Parks 
& Conservation Ass'n v. Babbitt, 241 F.3d 722, 737 (9th Cir. 2001). Where injury to the 
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environment is at stake, the balance of harms usually favors protection of the environment. 
Amoco Prod. Co., 480 U.S. at 545. Accordingly, the Ninth Circuit has held that the public 
interest in avoiding environmental injury outweighed economic concerns. See, e.g., Earth Island 
Inst., 442 F.3d at 1177; Nat'l Parks & Conservation Ass' n, 241 F.3d at 738. Similarly here, the 
harm from ships' air emissions without the ECA outweighs the speculative and minimal 
economic harm that might be attributable to enforcement of the ECA. 55 

In addition, the foreign relations of the United States would be harmed if this Court were 
to enjoin the enforcement of the ECA in Alaska. Balton Decl., ^ 6-7 (Ex. C). See supra at 20- 
22. In that event, the other countries that are parties to MARPOL likely would view the United 
States as breaching its international obligation to apply the requirements of Annex VI to ships 
using United States ports, and as being unable to fulfill its obligations under other provisions of 
MARPOL. Id., f 6. An injunction also would jeopardize the United States' leadership role 
among other parties to MARPOL and other IMO members, and seriously compromise the United 
States' efforts to promote international norms to address and reduce global marine pollution. Id., 
16-8. 

Further, injunctions must be considered in view of the objectives of the relevant statute. 

See, e.g., Hecht Co. v. Bowles, 321 U.S. 321, 331 (1944) ("the standards of the public interest not 

the requirements of private litigation measure the propriety and need for injunctive relief); Nat'l 

Wildlife Fed'n v. National Marine Fisheries Serv., 422 F.3d 782, 795-96 (9th Cir. 2005). "[A] 

court sitting in equity cannot ignore the judgment of Congress, deliberately expressed in 

The Ninth Circuit's approach to the balance of harms in Nat'l Parks & Conservation Ass 'n, 
241 F.3d at 738, helps demonstrate that the environmental harms at issue here outweigh any 
alleged economic losses. In that case, the Ninth Circuit reversed the district court's denial of a 
motion for a preliminary injunction because a cruise ship operator's asserted financial losses did 
not outweigh the "potential irreparable damage to the environment" from allowing additional 
cruise ships to visit Glacier Bay. Id. at 738. 
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legislation." United States v. Oakland Cannabis Buyers' Co-op, 532 U.S. 483, 497 (2001) 
(quotations omitted). See also Goldie's Bookstore, 739 F.2d at 472. 

The purpose of APPS, to prevent or minimize pollution from ships, would be jeopardized 
by granting an injunction. An injunction also would undermine the process envisioned by both 
the Senate in granting its advice and consent to MARPOL and by Congress in APPS, which 
includes the reservation of discretionary power to the Executive Branch to address certain 
proposed amendments through the process set forth in 33 U.S.C. § 1909(b) and (c). Similarly, 
MARPOL expressly was designed to reduce pollution from ships, and Annex VI specifically was 
added to address air pollution, including through the designation of ECAs. See, e.g., ECA 
Proposal at 3. Because the harm in issuing the injunction would be precisely the sort of harm 
against which both APPS and MARPOL were intended to protect, the harm in issuing the 
injunction should be weighed much more heavily than the economic harms alleged by Alaska. 
See, e.g., Goldie's Bookstore, 739 F.2d at 472. 

For many of the same reasons, the public interest in reducing pollution and protecting 
human health and the environment cuts sharply against enjoining enforcement of the ECA. See, 
e.g., Am. Trucking Ass' ns, Inc.v. City of Los Angeles, 559 F.3d 1046, 1059-60 (9th Cir. 2009) 
(deferring to "public interest represented in Congress' decision" expressed in legislation). Earth 
Island Inst. v. United States Forest Svc, 442 F.3d at 1 177. In addition, any economic impacts 
from the enforcement of the ECA would be inconsequential, see supra, and any such impacts 
would be inadequate to prevail on the equities and public interest issue. See, e.g., Cal. 
Pharmacists Ass' n v. Maxwell-Jolly, 563 F.3d 847 at 852. 56 



Further, Alaska improperly relies on Lands Council v. McNair, 537 F.3d 981, 1005 (9th Cir. 
2008) in support of its argument that enjoining enforcement of the ECA would be in the public 
interest. State's Br. at 39. For example, that case did not assess the public interest factor on the 
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Accordingly, the balance of equities and the public interest tilt decidedly against the 
granting of injunctive relief. The issuance of an injunction would elevate Alaska's speculative 
and minimal economic interests over the significant harms meant to be protected by APPS and 
MARPOL, and would undermine the important public interest expressed directly in APPS, 
including in 33 U.S.C. § 1909(b) and (c). 

V. CONCLUSION 

For the foregoing reasons, the United States respectfully requests that the Court deny 
Alaska's motion for preliminary injunction and dismiss the Second Amended Complaint with 
prejudice. 
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basis of economic issues alone, as Alaska asks this Court to do here. Rather, it relied on a 
variety of other factors, including environmental ones, that favored the logging project at issue in 
the case. Lands Council, 537 F.3d at 1004-05. 
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